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Sesavali
nebismier qveyanaSi ucxouri investiciebis 

ganxorcieleba xels uwyobs investiciebis mim-
Rebi qveynis ekonomikuri mdgomareobis gajan-
saRebas.1 Sesabamisad, ucxouri investiciebis 
mozidva prioritetulia mravali qveynisTvis, 
gansakuTrebiT ki ganviTarebadi qveynebisTvis,2 
Tumca, xSir SemTxvevaSi ucxouri investiciebis 
ganxorcielebas Tan axlavs garkveuli riskebi 
ucxoel investorTaTvis. SesaZlebelia gamov-
yoT ori yvelaze mniSvnelovani tipis riski. 
esenia: komerciuli riski da politikuri riski.3 
zemoaRniSnulTagan pirveli tipis riski met-
naklebad regulirebadia, radgan misi gaTvla 
damokidebulia investoris mier biznessaqmiano-
bis warmarTvis niWsa da gamocdilebaze, xolo 
meore gacilebiT problematuria da naklebad 
ganWvretadi.4 

politikuri riski xasiaTdeba iseTi garemo-
ebebiT, romelTa gakontrolebac TiTqmis SeuZ-
lebelia ucxoeli investoris mier, momdinare-
obs im saxelmwifos mxridan, sadac xdeba investi-
ciis Sesvla da xasiaTdeba iseTi garemoebebiT, 
romlebic zians ayenebs ucxoel investors, 
1 Eric Neumayer, Laura Spess, “Do Bilateral Investment Trea-
ties Increase Foreign Direct Investment to Developing Coun-
tries?”, (2005) 33 (10) World Development.
2  Eric Neumayer, Laura Spess, 1.
3  Alan D. Berlin, “Managing Political Risk”, (2002) 12 (5) the 
CEPMLP Internet Journal, xelmisawvdomia: http://www.dundee.
ac.uk/cepmlp/journal/html/vol12/article12-5.html
4  Abba Kolo, “Managing Political Risk In Transnational In-
vestment Contracts”, 1 (4) the CEPMLP Internet Journal, xelmi-
sawvdomia:  http://www.dundee.ac.uk/cepmlp/journal/html/
Vol1/article1-4.html

negatiurad moqmedebs mis mier investiciebis 
mimReb qveyanaSi ganxorcielebul investiciebze 
da arRvevs ucxoeli investoris uflebebs.5

ucxouri pirdapiri investiciebis reguli-
reba, politikuri riskebisgan ucxouri pirdapi-
ri investiciebis dazRveva da aseTi investiciebis 
dacva da xelSewyoba, rac zemoaRniSnul viTare-
baSi metad mniSvnelovania ucxoeli investoris-
Tvis, sakmaod kompleqsur RonisZiebas warmoad-
gens, ramdenadac moiTxovs rogorc samarTleb-
rivi instrumentebis, ise arasamarTlebrivi 
meqanizmebis CarTulobas.6 am RonisZiebaTa 
warmatebiT ganxorcielebaSi gansakuTrebuli 
roli ekisreba rogorc sxvadasxva saerTaSoriso 
institutebisa da organizaciaTa saqmianobas,7 
ise iseT samarTlebriv instrumentebs, rogoric 
gaxlavT ormxrivi saerTaSoriso sainvesticio 
xelSekrulebebi.8

Cveni ganxilvis sagans swored ormxrivi 
saerTaSoriso sainvesticio xelSekrulebebi 
warmoadgens, romelTa mizanic investiciebis 
mimReb qveynebSi ucxouri pirdapiri investiciebis 
dacva da xelSewyoba gaxlavT.9 zemoaRniSnul 
5  Alan D. Berlin, 3.
6  A. R. Ziegler, “Investment Guarantee: From a National to an 
International Perspective”, (2005) 2 (5) Transnational Dispute 
Management.
7  magaliTad: mravalmxrivi sainvesticio garantiebis saagen-
to “Multilateral Investment Guarantee Agency – MIGA”, 
http://www.miga.org/
8 Paul E. Comeaux, N. Stephan Kinsella, “Reducing Political 
Risk in Developing Countries: Bilateral Investment Treaties, 
Stabilization Clauses, and MIGA & OPIC Investment Insur-
ance”, (1994) 15 (1) New York Law School Journal of Interna-
tional and Comparative Law.
9 UNCTAD, “Investment Instruments Online, What are 
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mizans ormxrivi saerTaSoriso sainvesticio 
xelSekrulebebi axorcieleben im debulebebiTa 
da standartebiT, romelTac iTvaliswinebs 
Tavad ormxrivi saerTaSoriso sainvesticio 
xelSekruleba da romelTac aq SevexebiT. 

Cven mier ganixileba ormxriv saerTaSoriso 
sainvesticio xelSekrulebebSi arsebuli erov-
nuli xelSewyobisa da upiratesi xelSewyobis 
standartebi, debulebebi, romelTa mizans war-
moadgens eqspropriaciisgan ucxouri inves-
ticiebis dacva. aRniSnuli sakiTxebis gan-
xilvamde saubari warimarTeba investiciis 
ganmartebis sakiTxze da Tavad am sakiTxis mniS-
vnelobaze ucxouri pirdapiri investiciebis 
dacvis kuTxiT. zemoaRniSnuli standartebi da 
debulebebi gaSuqdeba rogorc saerTaSoriso 
sainvesticio xelSekrulebebSi maTi teqstobrivi 
formulirebis ise saarbitraJo praqtikis 
kuTxiT. aseve, ucxouri pirdapiri investiciebis 
dacvis TvalsazrisiT, xazs gavusvamT ucxoel 
investorsa da investiciebis mimReb saxelmwifos 
Soris davaTa ganxilvis mniSvnelobas. ormxrivi 
saerTaSoriso sainvesticio xelSekrulebaTa 
arsis ukeT gacnobisTvis ganxilvas daviwyebT 
aRniSnul xelSekrulebaTa warmoSobis 
mimoxilviT. 
1. ormxrivi saerTaSoriso sainvesticio 
xelSekrulebebis warmoSoba

ormxrivma saerTaSoriso sainvesticio xel-
Sekrulebebma, dRevandel periodamde Camoyali-
bebisa da ganviTarebis Sesabamisi etapebi gaiara. 
aRsaniSnavia isic, rom am tipis xelSekrulebaTa 
warmoSoba ganapiroba garkveulma garemoebebma, 
romelTac aqve ganvixilavT.

ormxriv saerTaSoriso sainvesticio xelSek-
rulebaTa Camoyalibebis dasawyisad SeiZleba mi-
Cneul iqnes pirvel msoflio omamdel periodSi, 
amerikis SeerTebul Statebsa da sxvadasxva 
ucxo qveyanas Soris arsebul savaWro da saz-
Rvao urTierTobisas, amerikis SeerTebul 
Statebsa da ucxo qveynebs Soris dadebuli 
saerTaSoriso vaWrobis xelSekrulebebi.1 aR-
niSnul xelSekrulebebs pirobiTad aseve uwo-

BITs?”, xelmisawvdomia: http://www.unctadxi.org/templates/
Page____1006.aspx
1  “Treaties of Friendship, Commerce and Navigation”. ixileT: 
Herman Walker, “Modern Treaties of Friendship, Commerce 
and Navigation”, (1958) 42 Minnesota Law Review, 805; Ken-
neth  J. Vandevelde, “The Bilateral Investment Treaty Program 
of the United States”, (1988) 21 Cornell Int’l L. J. 201.

deben ,,megobrobis, komerciisa da navigaciis“ 
xelSekrulebebs.2

miuxedavad imisa, rom aRniSnul xelSekru-
lebaTa sagani gaxldaT mxareTa Soris ZiriTadad 
savaWro da sazRvao urTierTobebi, isini gar-
kveulwilad moicavdnen debulebebs, riTac regu-
lirdeboda xelSekrulebis xelmomweri qveynis 
moqalaqeebisa da kompaniebis mier erTmaneTis 
teritoriaze komerciuli saqmianobis warmar-
Tvisa da uZravi qonebis flobasTan dakavSirebu-
li sakiTxebi.3 xolo pirveli msoflio omis 
Semdeg amerikuli ,,megobrobis, komerciisa da 
navigaciis’’ xelSekrulebebi ukve farTod iT-
valiswinebdnen aRniSnul xelSekrulebaTa mo-
nawile qveynebs Soris sainvesticio saqmianobis 
ganxorcielebasTan dakavSirebul debulebebs da 
agreTve iseT sakiTxebs, rogoric gaxldaT ucxo 
qveynebis teritoriaze amerikis moqalaqeebis da 
amerikuli kompaniebis kuTvnili qonebis dacva 
ukanono xelyofisgan.4

ormxrivi saerTaSoriso sainvesticio xel-
SekrulebaTa Camoyalibebisa da ganviTarebis aq-
tiuri etapis dasawyisi ukavSirdeba meoce sauku-
nis 60-iani wlebis damdegs, rodesac ramdenime 
evropuli qveynis mier daiwyo molaparakebebi 
qveynebs Soris ormxriv saerTaSoriso sain-
vesticio xelSekrulebaTa dadebis Sesaxeb.5 aR-
saniSnavia, rom pirveli ormxrivi saerTaSoriso 
sainvesticio xelSekruleba gaformda 1959 
wels germaniasa da pakistans Soris.6 germaniam, 
romelmac meore msoflio omSi marcxis Sedegad 
dakarga Tavisi ucxouri investicia, iyo ormxriv 
saerTaSoriso sainvesticio xelSekrulebaTa 
gaformebis Sesaxeb molaparakebaTa iniciatori 
evropul qveynebs Soris.7 

germaniis Semdeg rigma evropulma qveyanam, 
maT Soris Sveicariam, safrangeTma, italiam, 
didma britaneTma, niderlandebis samefom da 
2  Herman Walker, 10; Kenneth  J. Vandevelde, 10. 
3  Jeswald W. Salacuse, “BIT by BIT: The Growth of Bilateral 
Investment Treaties and Their Impact on Foreign Investment 
in Developing Countries”, (1990) 24 (3)The International Law-
yer  655, gv. 656-657. 
4  Jeswald W. Salacuse, 12, aseve, ixileT: Robert  R. Wilson, 
(1960) “United States Commercial Treaties and International 
Law”, (1961) 23 (03) The Journal of Politics, 602. 
5  Jeswald W. Salacuse, 12, gv. 656–658.  
6  Treaty between the Federal Republic of Germany and Paki-
stan for the Promotion and Protection of Investments, signed at 
Bonn, on 25 November 1959, N. 6575, xelmisawvdomia: http://
www.iisd.org/pdf/2006/investment_pakistan_germany.pdf
7  Jeswald W. Salacuse, 12, gv. 657.
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belgiam wamoiwyes molaparakebebi ormxriv sa-
erTaSoriso sainvesticio xelSekrulebaTa ga-
formebaze, ris Sedegadac meoce saukunis 80-iani 
wlebis bolosTvis daaxloebiT 150 ormxri-
vi saerTaSoriso sainvesticio xelSekruleba 
gaformda zog evropul qveynebsa da ganviTarebad 
qveynebs Soris.1 zemoaRniSnuli saerTaSori-
so vaWrobis xelSekrulebebisgan gansxvavebiT, 
ormxrivi saerTaSoriso sainvesticio xelSek-
rulebis sagani gaxlavT aseTi xelSekrule-
bis xelmomwer or qveyanas Soris erTmaneTis 
teritoriaze kerZo investiciebis ganxorci-
elebasTan, dacvasa da maT xelSewyobasTan 
dakavSirebuli sakiTxebis samarTlebrivi regu-
lireba.2

dReisaTvis ucxouri pirdapiri investiciebis 
dacvis sakiTxSi ormxriv saerTaSoriso sain-
vesticio xelSekrulebaTa samarTlebrivi da 
praqtikuli mniSvnelobis xazgasmis mizniT, 
SesaZlebelia mokled mimovixiloT is garemo-
ebebi, romlebmac ganapiroba aRniSnuli tipis 
xelSekrulebaTa warmoSoba. ucxouri investi-
ciebis regulireba, gansakuTrebiT ki aseTi 
investiciebis dacva da xelSewyoba, mxolod 
investiciebis mimRebi qveynebis adgilobrivi 
sakanonmdeblo sistemiT sakmaod maRali riskis 
matarebelia ucxouri investiciebisTvis. amis 
mizezia is, rom investiciebis mimReb saxelmwi-
fos aqvs SesaZlebloba, erTpirovnulad gaauqmos, 
miiRos axali an Seitanos cvlilebebi rig kanon-
Si, romlebic pirdapir Tu arapirdapir garkveul 
gavlenas axdens ucxoeli investoris mier 
Sesabamisi sainvesticio saqmianobis warmarTva-
ze.3 saerTaSoriso samarTlis kuTxiT ki ormxriv 
saerTaSoriso sainvesticio xelSekrulebaTa 
warmoSobamde CveulebiTi saerTaSoriso samar-
Tali xasiaTdeboda investiciebis dacvis mkveT-
rad Camoyalibebuli principebis naklebobiT.4 
dReisaTvis aRniSnuli tipis xelSekruleba 
gvevlineba saerTaSoriso doneze ganTavsebul 
samarTlebriv instrumentad, romlis mizansa 
da funqcias, Sesabamisi debulebebiTa da stan-

1 dReisaTvis aRniSnul xelSekrulebaTa ricxvi mTlianobaSi 
2000 erTeuls aWarbebs. 
2 Jeswald W. Salacuse, Nicholas P. Sullivan, “Do BITs Really 
Work?: An Evolution of Bilateral Investment Treaties and 
Their Grand Bargain”, (2005) 46 (1) Harvard International Law 
Journal  67, gv. 73–75.
3  Jeswald W. Salacuse, Nicholas P. Sullivan, 18, gv. 75–76.
4  Jeswald W. Salacuse, Nicholas P. Sullivan, 18, gv. 68–75.

dartebiT, warmoadgens swored ucxouri inves-
ticiebis dacva da xelSewyoba. aRniSnul mizanTan 
mimarTebiT ganvixiloT investiciis ganmartebis 
sakiTxi. 

2. investiciis ganmarteba
ucxoeli investoris da Sesabamisi investiciis 

dacvis TvalsazrisiT mniSvnelovani datvirTva 
aqvs investiciis ganmartebis sakiTxs.5 aRniSnuli 
sakiTxis rogorc Teoriuli, ise praqtikuli 
mniSvnelovneba SesaZlebelia dasabuTdes Sem-
degi ori garemoebiT: (a) investoris mier gan-
xorcielebuli mxolod iseTi saqmianoba, rome-
lic dakvalificirdeba investiciad, SeiZleba 
moeqces rogorc ormxrivi, ise mravalmxrivi 
saerTaSoriso sainvesticio xelSekrulebebiT 
gaTvaliswinebuli debulebebis dacvis qveS. 
Sesabamisad, swored mxolod aseT SemTxvevaSi 
sargeblobs ucxoeli investori da mis mier 
ganxorcielebuli investicia im dacviTi me-
qanizmebiT, romlebic gaTvaliswinebulia zemo-
aRniSnul xelSekrulebebSi, (b) ucxoel inves-
torsa da investiciebis mimReb saxelmwifos 
Soris warmoSobili davisas, imisaTvis, rom rig 
SemTxvevaSi aRniSnuli dava ganxiluli iqnes 
Sesabamis sainvesticio davaTa ganxilvis da 
mogvarebis saerTaSoriso centrebSi, Tavad dava 
unda dakvalificirdes iseT davad, romelic 
warmoSobilia investiciebTan dakavSirebiT.6 
aRniSnuli sakiTxis naTelsayofad SesaZlebelia 
moviSvelioT vaSingtonis konvenciis 25-e 
muxli, romlis Tanaxmadac sainvesticio davis 
ganxilvis saerTaSoriso centri ganixilavs 
iseT sadavo sakiTxebs, romlebic pirdapir 
warmoSobilia investiciasTan dakavSirebiT.7 
5  sakiTxi dgas Semdegi mimarTulebiT - Tu ra aris investicia? 
Cvens SemTxvevaSi ucxoeli investoris mier ganxorcielebu-
li ra saxis moqmedebebi CaiTvleba investiciad?
6  Malaysian Historical Salvors Sdn Bhd v. Malaysia, Award on 
Jurisdiction, ICSID Case No ARB/05/10, IIC 289 (2007), 10 
May 2007; Malaysian Historical Salvors Sdn Bhd v. Malaysia, 
Decision on the Application for Annulment, ICSID Case No 
ARB/05/10, IIC 372 (2009).  
7  Articles 25 (1) of the Convention on the Settlement of Invest-
ment Disputes between States and Nationals of Other States:
“The jurisdiction of the Centre shall extend to any legal dispute 
arising directly out of an investment, between a Contracting 
State (or any constituent subdivision or agency of a Contract-
ing State designated to the Centre by that State) and a national 
of another Contracting State, which the parties to the dispute 
consent in writing to submit to the Centre. When the parties 
have given their consent, no party may withdraw its consent 
unilaterally.”, xelmisawvdomia: http://icsid.worldbank.org/IC-
SID/StaticFiles/basicdoc_en-archive/ICSID_English.pdf
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aRsaniSnavia isic, rom Tavad konvencia da misi 
teqsti ar iZleva investiciis definicias, ar 
ganmartavs imas Tu ra aris investicia, rac 
saSualebas aZlevs davaTa ganxilvis tribunals, 
Tavad moaxdinos investiciebis ganmarteba 
konkretuli saqmis ganxilvisas, daadginos Tu ra 
SeiZleba iqnes miCneuli investiciad da hqonda 
Tu ara adgili investiciebs garkveuli saxis 
saqmianobisas.1 Sesabamisad, sainvesticio davaTa 
ganxilvis saerTaSoriso centrs sakamod farTod 
ganumartavs investicia, ra drosac investiciad 
miCneuli iqna mravali sxvadasxva saxis aqtivi, 
proeqti, garigeba, maT Soris kapitaldabandebebi, 
infrastruqturuli proeqtebi, teqnologiebis 
gadacema2 da samSeneblo samuSaoebi.3   

imis dasadgenad Tu ra aris investicia, 
mniSvnelovania, erTi mxriv, misi definiciebi, 
romlebic mocemulia rogorc ormxriv, ise 
mravalmxriv saerTaSoriso sainvesticio xel-
SekrulebebSi da, meore mxriv, investiciis 
ganmarteba, romelsac gvTavazobs sainvesticio 
davaTa ganmxilveli arbitraJi.

dReisaTvis arsebuli sakmaod mravali ormxr-
ivi saerTaSoriso sainvesticio xelSekruleba 
iziarebs ormxrivi saerTaSoriso sainvesticio 
xelSekrulebis germanul modelSi mocemuli 
investiciis definicias, romelic efuZneba 
investiciis ara amomwurav da e.w. aqtivze 
dafuZnebul ganmartebas, sadac investiciis 
ganmarteba iwyeba imiT, rom „investicia moicavs 
yvela saxis aqtivs (an nebismieri saxis aqtivs)“, 
ris Semdegac teqstobrivi formulireba grZel-
deba garkveuli CamonaTvaliT imis Sesaxeb Tu 
konkretulad ra miiCneva investiciad.4 aqve 
1  W. Michael Tupman, “Case Studies in the Jurisdiction of the In-
ternational Centre for Settlement of Investment Disputes”, (1986) 
35 International and Comparative Law Quarterly  813. 
2  Margaret L. Moses, The Principles and Practice of International 
Commercial Arbitration, 1st edition., Cambridge University Press, 
2008, gv. 225.
3  Salini Costruttori S.p.A. and Italstrade S.p.A v. Kingdom of 
Morocco, ICSID Case No. ARB/00/4, Decision of Jurisdiction, 
July 23, 2001, xelmisawvdomia: http://italaw.com/documents/
Salini-English.pdf
4  ormxrivi saerTaSoriso sainvesticio xelSekrulebis ger-
manuli modeli ganmartavs investicias Semdegnairad:
“Investment shall comprise every kind of asset, in particular
I. Movable and immovable property as well as any other rights 
in rem, such as mortgages, liens and pledges; II. Shares of com-
panies and other kinds of interest in companies;III. Claims to 
money which has been used to create an economic value or 
claims to any performance having an economic value; IV. 
Intellectual property rights, in particular copyrights, patents, 

unda aRiniSnos, rom gaziarebaSi ar igulisxmeba 
absoluturad analogiuri teqstobrivi Cana-
werisa da formulirebis arseboba. martivi 
SexedviT SeiZleba Seiqmnas STabeWdileba, rom 
formulireba - „yvela saxis aqtivi“ an „nebismiri 
saxis aqtivi“ saSualebas gvaZlevs, investiciad 
miviCnioT marTlac ganusazRvreli saxisa da 
odenobis aqtivi da saqmianoba, maT Soris isic, 
rac ar aris konkretulad miTiTebuli ormxriv 
saerTaSoriso sainvesticio xelSekrulebaSi. 
Tumca, es, ra Tqma unda, ase ar aris. investiciis 
aRniSnuli, e.w. farTo definicia, SeiZleba iTqvas, 
rom garkveul SemTxvevebSi arasasurvelia, 
rasac mowmobs sainvesticio davaTa ganxilvis 
praqtikac.5

Sedarebis TvalsazrisiT gansaxilvelad sa-
interesoa investiciis definicia, romelic mo-
cemulia „investiciebis dacvisa da xelSewyobis 
Sesaxeb SeTanxmebis“ kanadur modelSi.6 aRniSnul 
SeTanxmebaSi gvxvdeba sakmaod mravalricxovani 
da konkretuli CamonaTvali im aqtivebisa da 
saqmianobisa, romelic swored rom kvalificirdeba 
investiciad.7 Sesabamisad, SeiZleba aRiniSnos, rom 
mocemuli SeTanxmeba metad aris orientirebuli 
investiciis mkafiod ganmartebaze, vinaidan 
pirdapir aris mocemuli da dakonkretebuli Tu 
ra miiCneva investiciad.8 

sainteresod gamoiyureba sainvesticio davaTa 
ganxilvisas sainvesticio arbitraJis mier in-
vesticiis ganmartebis sakiTxi. saerTaSoriso 
sainvesticio xelSekrulebebSi mocemuli 
investiciis e.w. tipuri formulireba, ro-

utility-model patents, industrial designs, trade-marks, trade-
names, trade and business secrets, technical processes, know-
how, and good will; V. Business concessions under public law, 
including concessions to search for, extract and exploit natural 
resources.” ixileT: Mahnaz Malik, “Definition of Investment 
in International Investment Agreements”, Foreign Investment 
for Sustainable Development, Best Practices Bulletin #1, Interna-
tional Institute for Sustainable Development, August 2009. 
5  Mahnaz Malik, 27.
6  xelmisawvdomia: http://www.international.gc.ca/trade-
agreements-accords-commerciaux/assets/pdfs/2004-FIPA-
model-en.pdf
7  “investment means: (I) an enterprise; (II) an equity security of 
an enterprise; (III) a debt security of an enterprise (i) where the 
enterprise is an affiliate of the investor, or (ii) where the origi-
nal maturity of the debt security is at least three years, but does 
not include a debt security. regardless of original maturity, of a 
state enterprise;  (IV) a loan to an enterprise  (i) where the en-
terprise is an affiliate of the investor, or (ii) where the original 
maturity of the loan is at least three years, but does not include 
a loan, regardless of original maturity, to a state enterprise;“
8  Mahnaz Malik, 27. 
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melic gulisxmobs „yvela saxis aqtivis“ an 
„nebismieri saxis aqtivis“ safuZvelze inves-
ticiis ganmartebas, xSir SemTxvevaSi marTlac 
farTod iqna ganmartebuli da ormxrivi 
saerTaSoriso sainvesticio xelSekrulebebiT 
gaTvaliswinebuli debulebebis dacvis qveS 
moqceul iqna ucxoeli investoris sakamod mra-
vali saxis saqmianoba.1 Tumca, gasaTvaliswine-
belia gansxvavebuli midgomac, ra drosac in-
vesticiis ganmartebisas, arbitraJis amosavali 
wertili aris ara e.w. „yvela saxis aqtivis“ an 
„nebismieri saxis aqtivis“ formulireba, romel-
mac potenciurad erTi SexedviT marTlac uamravi 
saxis saqmianoba SeiZleba daakvalificiros in-
vesticiad, aramed xdeba Sesabamisi investoris 
konkretuli saqmianobis, aseTi saqmianobis Si-
naarsis, aseve investoris ganzraxvisa da miznis 
Sedareba investiciis definiciis im konkretul 
formulirebasTan, romelic mocemulia saer-
TaSoriso sainvesticio xelSekrulebaSi da 
Sesabamisad, aRniSnuli orive faqtoris gaTva-
liswinebiT, xdeba imis dadgena, hqonda Tu ara 
adgili sainvesticio saqmianobas da CaiTvleba Tu 
ara konkretuli aqtivi an moqmedeba investiciad.2

SesaZlebelia aRiniSnos, rom investiciis 
definiciis sakiTxs mniSvnelovani datvirTva 
aqvs ucxouri pirdapri investiciebis dacvisas. 
gasaTvaliswinebelia rogorc saerTaSoriso 
sainvesticio xelSekrulebebSi investiciis 
teqstobrivi formulireba, ise is ganmarteba, 
romelsac gvTavazobs sainvesticio davaTa 
ganmxilveli arbitraJi. investori, romlis 
saqmianobac dakvalificirdeba investiciad, 
sargeblobs ormxriv saerTaSoriso sainvesticio 
xelSekrulebebSi arsebuli im dacviTi 
meqanizmebiT, Sesabamisi debulebebiTa da 
standartebiT, romlebsac aqve ganvixilavT.

3. xelSewyobis erovnuli standarti3

xelSewyobis erovnuli standarti erT-erTi 
1 Mahnaz Malik, 27, aseve ixileT: Vienna Convention on the 
Law of the Treaties, Vienna, 1969: “Article 31, General Rule of 
Interpretation 1. A treaty shall be interpreted in good faith in 
accordance with the ordinary meaning to be given to the terms 
of the treaty in their context and in the light of its objective 
and purpose.”, xelmisawvdomia: http://www.ilsa.org/jessup/jes-
sup11/basicmats/VCLT.pdf
2 Petrobart Ltd. (Gibraltar) v Kyrgyzstan, Arbitration In-
stitute of the Stockholm Chamber of Commerce, No. 
126/2003, xelmisawvdomia: http://www.encharter.org/index.
php?id=213&L=0#Petrobart; aseve, ixileT Mahnaz Malik, 27.
3  “National Treatment”.

mniSvnelovani standartia ormxriv saerTaSoriso 
sainvesticio xelSekrulebebSi.4 zemoaRniSnuli 
standarti gulisxmobs, rom ucxouri pirdapiri 
investiciebis mimReb saxelmwifoSi ucxoeli 
investoris da misi investiciis mimarT aRniSnuli 
saxelmwifos mier ganxorcielebuli xelSewyoba 
da damokidebuleba unda iyos aranakleb xelsay-
reli im xelSewyobisa da im damokidebulebisa, 
ra xelSewyobasac axorcielebs ucxouri inves-
ticiebis mimRebi saxelmwifo adgilobrivi 
investoris mimarT.5

aRniSnuli standartis gamoyenebisa da misi 
darRveulad miCnevis sakiTxi damokidebulia 
ramdenime garemoebaze. pirveli, unda dadgindes, 
imyofeba Tu ara ucxoeli da adgilobrivi 
investori „msgavs garemoebaSi“, rac gulisxmobs 
ucxoeli investoris Sedarebas adgilobriv 
investorTan.6 Tu ra miiCneva „msgavs garemoebad“ 
an „msgavs situaciad“, igulisxmeba aRniSnulSi 
„zustad igive biznessaqmianoba“ Tu mxolod 
„igive ekonomikuri seqtori“, sadac saqmianobs 
rogorc ucxoeli, ise adgilobrivi investori, 
sakmaod sadavoa. saqmeze Feldman v. Mexico7 
„msgavsi garemoeba“ ganmartebul iqna, rogorc 
„igivebiznesi“, „igive biznes saqmianoba“, rogorc 
ucxoel, ise adgilobriv investorTan mimarTebiT, 
rac mocemul SemTxvevaSi ukavSirdeboda Tambaqos 

4  aRniSnuli standarti warmodgenilia ara mxolod ormxriv 
saerTaSoriso sainvesticio xelSekrulebebSi, aramed igi gvx-
vdeba sxva regionalur da Tavisufali vaWrobis xelSekrule-
bebSi. magaliTad, CrdiloeT amerikis Tavisufali vaWrobis 
xelSekrulebaSi (North American Free Trade Agreement) 
xelSewyobis erovnuli standarti mocemulia Semdegi teqs-
tobrivi formulirebiT: “Article 1102: National Treatment 1. 
Each Party shall accord to investors of another Party treatment 
no less favourable than that it accords, in like circumstance, to 
its own investors with respect to the establishment, acquisi-
tion, expansion, management, conduct, operation, and sale or 
other disposition of investment.” aRsaniSnavia isic, rom aRniS-
nuli standarti mniSvnelovania ara mxolod saerTaSoriso 
sainvesticio samarTalSi, xelSewyobis erovnuli principi 
erT-erT fundamentur princips warmoadgens vaWrobisa da 
tarifebis generaluri SeTanxmebisa da msoflio savaWro or-
ganizaciis sistemaSic. aRniSnul sakiTxTan mimarTebiT ix.: 
Mitsuo Matsushita, Thomas J. Schoenbaum & Petros C. Mav-
roidis, The World Trade Organization: Law, Practice and Policy, 
2nd edition., Oxford University Press, 2006, gv. 233-256. 
5 ix.: Jeswald W. Salacuse, Nicholas P. Sullivan, 18, gv. 84-85. 
6 Rudolf  Dolzer, Christoph  Schreuer, Principles of Interna-
tional Investment Law, Oxford University Press, 2008, gv. 
178–184.
7 Marvin Feldman v Mexico, ICSID, Case No. ARB (AF)/99/1, 
xelmisawvdomia: http://italaw.com/documents/feldman_mexi-
co-award-english.pdf
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eqsports. xolo saqmeze Occidental v. Ecuador1 
„msgavsi garemoebis“ ganmartebisas miTiTebul 
iqna adgilobriv mwarmoeblebze zogadad da 
aRiniSna, rom „msgavsi garemoeba“ ar unda iqnes 
ganmartebuli viwrod, radgan xelSewyobis 
erovnuli standartis funqcia, rac warmoadgens 
adgilobriv mwarmoeblebTan SedarebaSi myofi 
investorebis dacva, ver ganxorcieldeba Tu 
mxedvelobaSi iqneba miRebuli mxolod „seqtori“, 
sadac konkretuli saqmianoba mimdinareobs. meore, 
ucxoeli investoris mimarT ganxorcielebu-
li xelSewyoba unda iyos naklebad xelsay-
reli im xelSewyobisa da im damokidebulebisa, 
ra xelSewyobac xorcieldeba adgilobrivi 
investoris mimarT.2 mesame, im moqmedebas, im 
RonisZiebas, romelmac ganapiroba da gamoiwvia 
ucxouri investiciebis mimRebi saxelmwifos 
mier ucxoeli investoris mimarT gansxvavebuli 
xelSewyoba, gansxvavebuli damokidebuleba, unda 
hqondes diskriminaciuli efeqti, diskriminaciuli 
Sedegi.3 swored zemoaRniSnuli garemoebebis 
erToblioba ganapirobebs xelSewyobis erovnuli 
standartis darRvevas.  

sagulisxmoa is garemoebac, rom garkveul 
SemTxvevebSi SesaZlebelia ucxoeli investoris 
mimarT adgilobrivi investorisagan gansxvavebuli 
xelSewyobisa da damokidebulebis daweseba. 
aseTi gansxvavebuli xelSewyoba, gansxvavebuli 
damokidebulebis daweseba gamarTlebulia im 
SemTxvevaSi, rodesac xdeba sajaro interesis 
dacva.4         

garda zemoaRniSnuli standartisa, ucxouri 
pirdapiri investiciis dacvis TvalsazrisiT, 
mniSvnelovani datvirTva aqvs upiratesi 
xelSewyobis standarts. 
4. upiratesi xelSewyobis standarti5

rogorc ormxriv, ise mravalmxriv saer-
TaSoriso sainvesticio xelSekrulebaTa upi-
ratesi xelSewyobis standarti gulisxmobs, rom 
1 Occidental Exploration and Production Company v The Repub-
lic of Ecuador, Final Award in the Matter of an UNCITRAL 
Arbitration (London Court of International Arbitration Ad-
ministered Case No. UN 3467), xelmisawvdomia: http://italaw.
com/documents/Oxy-EcuadorFinalAward_001.pdf
2  Peter T. Muchlinski, Multinational Enterprises and the Law, 2nd 
edition., Oxford University Press, 2007, gv. 621-628. 
3  Peter T. Muchlinski, 40.
4 S.D. Myers, Inc v  Government of Canada, NAFTA Arbitra-
tion under the UNCITRAL Arbitration Rules, xelmisawvdomia: 
http://italaw.com/documents/SDMeyers-1stPartialAward.pdf
5  “Most-Favoured-Nation Treatment”.

ucxouri investiciebis mimRebi nebismieri qveyana, 
meore qveynis teritoriidan ganxorcielebuli 
ucxouri investiciebis mimarT uzrunvelyofs 
iseT xelSewyobas, romelic unda iyos aranakleb 
xelsayreli im xelSewyobisa, rogori xelSe-
wyobac xorcieldeba ucxouri investiciebis 
mimRebi zemoaRniSnuli qveynis teritoriaze 
mesame ucxo qveynidan ganxorcielebuli investi-
ciis mimarT.6 aRniSnuli standarti ormxriv 
saerTaSoriso sainvesticio xelSekrulebebSi 
gvxvdeba sxvadasxva teqstobrivi formulire-
biT. misi sakmaod gavrcelebuli  formulireba 
mocemulia ormxriv saerTaSoriso sainvesticio 
xelSekrulebaTa germanul modelSi, sadac 
upiratesi xelSewyobis standarti gvxvdeba 
xelSewyobis erovnul standartTan erTad.7     

zogierT qveynebs Soris dadebuli ormxrivi 
saerTaSoriso sainvesticio xelSekruleba 
iTvaliswinebs aRniSnuli standartis sakmaod 
farTo formulirebas. magaliTad, espaneTsa 
da argentinas Soris dadebul ormxriv saer-
TaSoriso sainvesticio xelSekrulebaSi mo-
cemuli upiratesi xelSewyobis standarti 
iTvaliswinebs mis gamoyenebas, anu aranakleb 
xelsayreli xelSewyobis dawesebas nebismier 
sakiTxTan mimarTebiT.8 Tumca, aRniSnuli 
standartis gacilebiT viwro formulirebas 
moicavs CrdiloeT amerikis Tavisufali vaWrobis 
xelSekruleba. aRniSnuli xelSekrulebis 
upiratesi xelSewyobis standarti miuTiTebs 
„msgavs garemoebebSi“ mis gamoyenebaze.9

6 N. Gallus, “Plama v Bulgaria and the scope of investment 
treaty MFN clauses”, (2005) 3 (2) Oil, Gas & Energy Law Intel-
ligence, xelmisawvdomia: www.gasandoil.com/ogel/. 
7  Article 3 of the German model treaty: “(1) Neither Contract-
ing State shall subject investments in its territory owned or 
controlled by investors of the other Contracting State to treat-
ment less favourable than it accords to investments of its own 
investors or to investments of investors of any third State. (2) 
Neither Contracting State shall subject investors of the other 
Contracting State, as regards their activity in connection with 
investments in its territory, to treatment less favourable than it 
accords to its own investors or to investors of any third State” 
8  Article 4(2) of the Spain-Argentina BIT: “In all matters sub-
ject to this Agreement, this treatment shall not be less favour-
able than that extended by each Party to the investments made 
in its territory by investors of a third country”.  
9  Article 1103 of North American Free Trade Agreement: “1. 
Each Party shall accord to investors of another Party treatment 
no less favorable than that it accords, in like circumstances, to 
investors of any other Party or of a non-Party with respect to the 
establishment, acquisition, expansion, management, conduct, 
operation, and sale or other disposition of investments. 2. Each 
Party shall accord to investments of investors of another Party 
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miuxedavad imisa, rom upiratesi xelSewyobis 
standarti farTod aris gavrcelebuli ara 
mxolod ormxriv, aramed mravalmxriv saerTa-
Soriso sainvesticio xelSekrulebebSi,1 misi 
zusti interpretaciis sakiTxi, aseve Tavad 
standartis gamoyenebis farglebi garkveul 
sakiTxTan mimarTebiT sakmaod sadavoa.2 sakamaTo 
gaxlavT sakiTxi imis Sesaxeb, SesaZlebelia Tu 
ara, rom ormxriv saerTaSoriso sainvesticio 
xelSekrulebebSi arsebuli upiratesi xel-
Sewyobis standarti gamoyenebul iqnes ucxoel 
investorsa da investiciebis mimReb saxelmwi-
fos Soris davebis warmarTvis mizniT. ramdena-
dac sainvesticio davisas aRniSnuli sakiTxi 
sakmaod xSirad gamxdara aqtiuri ganxilvis 
sagani,3 upiratesi xelSewyobis standartis arsis 
ukeT gacnobis mizniT, SesaZleblad migvaCnia 
ganvixiloT aRniSnuli praqtika.

imisaTvis, rom naTeli gaxdes Tu ra igu-
lisxmeba ormxriv saerTaSoriso sainvesticio 
xelSekrulebebSi gaTvaliswinebuli upiratesi 
xelSewyobis standartis davaTa warmarTvis 
mizniT gamoyenebaSi, sasurvelia mivuTiToT saqmeze 
Maffezini v. Spain4. aRniSnul saqmesTan mimarTebiT, 
mxedvelobaSi miviRoT is garemoeba, rom argen-
tinasa da espaneTs Soris dadebuli ormxrivi 
saerTaSoriso sainvesticio xelSekrulebiT sa-
investicio davebis warmarTvasTan mimarTebaSi 
dadgenili iyo TvrametTviani periodi, romlis 
treatment no less favorable than that it accords, in like cir-
cumstances, to investments of investors of any other Party or 
of a non-Party with respect to the establishment, acquisition, 
expansion, management, conduct, operation, and sale or other 
disposition of investments.”
1  Article 10 (7) of the Energy Charter Treaty:  “Each Contract-
ing Party shall accord to Investments in its Area of Investors of 
other Contracting Parties, and their related activities includ-
ing management, maintenance, use, enjoyment or disposal, 
treatment no less favourable than that which it accords to In-
vestments of its own Investors or of the Investors of any other 
Contracting Party or any third state and their related activities 
including management, maintenance, use, enjoyment or dis-
posal, whichever is the most favourable.”
2  N. Gallus, 44.
3 N. Gallus, 44., aseve ixileT: Maffezini v Spain, ICSID Case 
No. ARB/97/7, xelmisawvdomia: http://icsid.worldbank.org/IC-
SID/FrontServlet? requestType=CasesRH&actionVal=showDo
c&docId=DC565_En&caseId=C163http://icsid.worldbank.org/
ICSID/FrontServlet?requestType=CasesRH&actionVal=showD
oc&docId=DC566_En&caseId=C163; aseve: Siemens A.G. and 
The Argentine Republic, ICSID Case No. ARB/02/8, Decision on 
Jurisdiction, August 3, 2004, xelmisawvdomia: http://arbitra-
tionlaw.com/files/free_pdfs/Siemens%20v%20Argentina%20
-%20Jurisdiction.pdf
4 Maffezini v Spain, Case No. ARB/97/7.

ganmavlobaSic dava unda ganxiluliyo adgi-
lobriv saerTo sasamarTloSi. aRniSnuli Tvra-
meti Tvis gasvlis Semdeg momCivan investors 
SeeZlo miemarTa saerTaSoriso arbitraJisTvis 
Sesabamisi saarbitraJo davis warmarTvis mizniT. 
momCivani miiCnevda, rom mas SeeZlo aRniSnuli 
TvrametTviani dayovnebis gverdis avliT pirdapir 
miemarTa arbitraJisTvis saarbitraJo davis 
warmarTvis mizniT. igi miiCnevda, rom radganac 
argentinasa da espaneTs Soris arsebuli ormxrivi 
saerTaSoriso sainvesticio xelSekrulebis me-4 
(2) muxli iTvaliswinebda aRniSnuli ormxrivi 
saerTaSoriso sainvesticio xelSekrulebis 
miznebisTvis upiratesi xelSewyobis standar-
tis gamoyenebas yvela sakiTxTan mimarTebiT, 
aRniSnuli muxli uflebas aZlevda mas, rom 
dayrdnoboda im metad xelsayrel pirobebs, 
romlebic hqondaT Cilel investorebs espa-
neTSi investiciebis ganxorcielebisas Cilesa 
da espaneTs Soris gaformebuli ormxriv 
saerTaSoriso sainvesticio xelSekrulebis 
Tanaxmad. metad xelsayreli pirobebi gamoixa-
teboda im garemoebaSi, rom argentinasa da 
espaneTs Soris arsebuli ormxrivi saerTaSoriso 
sainvesticio xelSekrulebisgan gansxvavebiT,5 
espaneTsa da Ciles Soris gaformebuli ormxri-
vi saerTaSoriso sainvesticio xelSekruleba ar 
iTvaliswinebda saarbitraJo davaTa warmarTvamde 
dayovnebis zemoaRniSnul TvrametTvian periods.6 
Sesabamisad, momCivanis argumentis Tanaxmad, 
mas SeeZlo pirdapir miemarTa arbitraJisTvis 
TvrametTviani dayovnebis gareSe da wamoewyo dava 
investiciebis mimRebi saxelmwifos winaaRmdeg. 

saqmeze Maffezini v. Spain, arbitraJma gan-
marta, rom upiratesi xelSewyobis stan-
dartis gamoyenebis farglebi vrceldeba davaTa 
ganxilvebze.7 aseT SemTxvevaSi, ucxouri 
pirdapiri investiciebis warmoSobis qveyanasa 
da aseTi investiciebis mimReb qveyanas Soris 
dadebul ormxriv saerTaSoriso sainvesticio 
xelSekrulebaSi arsebuli upiratesi xelSe-
wyobis standartis gamoyenebiT, ucxoel in-
vestorebs SeuZliaT isargeblon maT mier 
5 momCivani ucxoeli investoris poziciis Tanaxmad, argen-
tinasa da espaneTs Soris arsebuli ormxrivi saerTaSoriso 
sainvesticio xelSekrulebiT mis mimarT ganxorcielebuli 
xelSewyoba iyo naklebad xelsayreli. 
6 Maffezini v Spain, Case No. ARB/97/7.
7  N. Gallus, 44., aseve ixileT: Maffezini v Spain, Case No. 
ARB/97/7.
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ganxorcielebuli investiciebis mimReb qveyanasa 
da mesame qveyanas Soris dadebul ormxriv 
saerTaSoriso sainvesticio xelSekrulebaSi 
davaTa ganxilvasTan mimarTebiT arsebuli metad 
xelsayreli pirobebiTa da debulebebiT1 da 
wamoiwyon sainvesticio dava investiciebis mimRebi 
saxelmwifos winaaRmdeg.2

sawinaaRmdego pozicia gamoxata arbitraJma 
saqmeze Salini v. Jordan, 3 sadac ganmartebul iqna, 
rom aRniSnuli standartis qveS nagulisxmebi 
upiratesi xelSewyoba vrceldeba ucxouri 
investiciebis dacvis mxolod materialur 
debulebebze.4 saqmeze Plama v. Bulgaria5 arbitraJma 
ganmarta, rom upiratesi xelSewyobis standartis 
gamoyeneba SezRudulia saproceso da davaTa 
ganxilvis meqanizmebze da Sesabamisad, aRniSnuli 
standarti ucxoel investorebs ar aZlevs imis 
saSualebs, rom isargeblon maTi investiciebis 
mimReb qveyanasa da mesame qveyanas Soris dade-
bul ormxriv saerTaSoriso sainvesticio xel-
SekrulebaSi davaTa ganxilvasTan mimarTebiT 
arsebuli metad xelsayreli pirobebiT, garda im 
SemTxvevisa, rodesac aSkarad dasturdeba, rom 
xelSekrulebis mxareebs hqondaT aRniSnuli 
standartis saproceso meqanizmebze gavrcelebis 
ganzraxva.6 miuxedavad imisa, rom sainvesticio 
saarbitraJo praqtikaSi arsebobs sxva maga-
liTebic, rodesac investori SesaZleblad 
miiCnevs upiratesi xelSewyobis standartis 
gavrcelebas da mis gamoyenebas davaTa warmarTvis 
mizniT da aRniSnuli sakiTxi xSirad gamxdara 
sainvesticio davaTa ganmxilveli arbitraJis 
msjelobis sagani,7 SesaZlebelia aRiniSnos, rom 
1  romelic metad xelsayrelia gansxvavebiT im pirobebisa da 
debulebebisgan, romelic arsebobs imave sakiTxTan (davaTa 
ganxilva) mimarTebiT ucxouri investiciebis warmoSobis 
qveyanasa da investiciebis mimReb qveyanas Soris dadebul 
ormxriv saerTaSoriso sainvesticio xelSekrulebaSi.
2  N. Gallus, 44., aseve ixileT: Maffezini v Spain, Case No. 
ARB/97/7.
3  Salini Costruttori S.p.A. and Italstrade S.p.A. and The Hashem-
ite Kingdom of Jordan, ICSID Case No. ARB/02/13, Decision on 
Jurisdiction, November 15, 2004.
4 N. Gallus, 44., aseve ixileT: Salini v. Jordan, Case No. 
ARB/02/13.
5  Plama Consortium Limited v Republic of Bulgaria, ICSID Case 
No. ARB/03/24, Decision on Jurisdiction, 8; February 2005, 
xelmisawvdomia: http://arbitrationlaw.com/files/free_pdfs/
Plama%20v%20Bulgaria%20-%20Jurisdiction.pdf
6  N. Gallus, 44., aseve ixileT: Plama v Bulgaria, Case No. 
ARB/03/24.  
7 Siemens v Argentina, ICSID Case No. ARB/02/8, xelmisawvdo-
mia: http://italaw.com/documents/Siemens-Argentina-Award.
pdf; Pope & Talbot Inc v The Government of Canada, under the 

dRemde sadavod rCeba Tu mkafiod Camoyalibebuli 
ra principebis erToblioba, ganapirobebs 
aRniSnuli standartis gavrcelebas davaTa 
warmarTvaze da SesaZlebelia Tu ara upiratesi 
xelSewyobis standartis erTmniSvnelovnad 
gamoyeneba aRniSnuli miznebisaTvis,8 Tumca, aR-
saniSnavia, rom garkveulwilad mniSvnelovani 
datvirTva aqvs Tavad standartis teqstobriv 
formulirebas ormxriv saerTaSoriso sainves-
ticio xelSekrulebebSi.           

ramdenadac Cveni ganxilvis sagans warmoadgens 
ormxriv saerTaSoriso sainvesticio xelSek-
rulebaTa farglebSi ucxouri pirdapiri inves-
ticiebis dacvisa da xelSewyobis meqanizmebi, 
mniSvnelovnad migvaCnia, ganvixiloT is debule-
bebi, romelTa mizans warmoadgens eqspropriaci-
isgan ucxouri pirdapiri investiciebis dacva.
5. ucxouri investiciebis dacva eqs-
propriaciisgan

investiciebis mimReb saxelmwifoSi ucxoeli 
investoris mier ganxorcielebuli investiciis 
da ucxoeli investoris qonebisa da sakuTrebis 
eqspropriacia SeiZleba miCneul iqnes politikuri 
riskis yvelaze negatiur gamovlinebad. 

saerTaSoriso samarTalSi damkvidrebuli 
principis Tanaxmad, investiciebis mimReb qve-
yanaSi ucxouri investiciebis an ucxoeli 
investoris sakuTrebaSi arsebuli qonebisa 
da sakuTrebis eqspropriacia SesaZlebelia 
ganxorcieldes mxolod Semdegi principebis 
erToblivad dacviT - (a) rodesac eqspropriacia 
xorcieldeba sazogadoebrivi saWiroebisTvis, 
(b) Sesabamisi kanonis moTxovnaTa dacviT, (g) 
aradiskriminaciuli formiT da (d) aucileblad 
kompensaciis gadaxdiT.9 aqve aRsaniSnavia isic, 
rom eqspropriacias aqvs rogorc pirdapiri, ise 
arapirdapiri formebi. pirdapiri eqspropriaciis 
SemTxvevaSi ucxoeli investori iuridiulad 
kargavs sakuTrebis uflebas Tavis qonebaze, 
xolo arapirdapiri eqspropriaciisas, romelsac 

NAFTA under the UNCITRAL Arbitration Rules, xelmisawvdo-
mia: http://www.naftaclaims.com/disputes_canada_pope.htm
8 aRniSnul sakiTxTan mimarTebaSi sakmaod saintereso gan-
xilvebisTvis, ixileT: N. Gallus, 44. 
9  am sakiTxTan dakavSirebiT sakmaod detaluri ganxilvisT-
vis ixileT: OECD Working Papers on International Investment, 
“Indirect Expropriation” and the “Right to Regulate” in Interna-
tional Investment Law”, 2004/4, xelmisawvdomia: http://www.
oecd-ilibrary.org/docserver/download/fulltext/5lgsjhvj768r.pd
f?expires=1279814183&id=0000&accname=guest&checksum=
D474C936460F0EF863402164DA1C6427
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aseve uwodeben etapobriv eqspropriacias,1 
SesaZlebelia ucxoeli investori darCes mis 
sakuTrebaSi arsebuli qonebis mesakuTred, 
magram investiciebis mimRebi saxelmwifos 
mxridan sainvesticio saqmianobaSi negatiuri 
Carevis Sedegad da safuZvelze, miuxedavad aseTi 
Carevis formisa, ucxoel investors ekrZaleba 
mis sakuTrebaSi arsebuli qonebis gamoyeneba an 
faqtobriv ver axdens daniSnulebisamebr mis 
gamoyenebas. aseve ver xerxdeba Tavisi qonebis 
gamoyenebis Sedegad, mis mier sargeblis miReba an 
qoneba kargavs yovelgvar ekonomikur da biznes 
daniSnulebas da Rirebulebas.2

dReisaTvis pirdapiri eqspropriaciis Sem-
Txvevebi gacilebiT iSviaTia. Tumca, sainvesticio 
davebma dagvanaxa, rom sakmaod xSiria arapirdap-
iri eqspropriaciis SemTxvevebi. martivi warmo-
sadgenia arapirdapiri eqspropriaciis negatiuri 
Sedegebi, rodesac ucxoelma investorma inves-
ticiebis mimReb qveyanaSi ganaxorciela garkveuli 
raodenobis kapital-dabandeba, Seqmna Sesabamisi 
warmoeba da saWiro infrastruqtura, daamzada 
produqcia. saxelmwifos mxridan aSkarad ukanono 
da mis sainvesticio saqmianobaSi negatiuri Care-
vis Sedegad gaufasurda investicia, ris Sedegadac 
man faqtobrivad veRar SeZlo Tavis sakuTreba-
Si arsebuli qonebis gamoyenebiT komerciuli 
saqmianobis gagrZeleba da ganxorcieleba da 
Sesabamisi mogebis miReba.

arapirdapiri eqspropriaciis SemTxveva 
gamokveTil iqna saqmeze CME v. Czech Republic.3 
aRniSnul saqmeze arbitraJma imsjela CexeTis 
mediasabWos mier momCivani investoris Svilobili 
kompaniis saxelSekrulebo urTierTobebSi Care-
vis Sesaxeb.4 kerZod, arbitraJis poziciis Tanax-
mad, CexeTis mediasabWom, romelic warmoadgen-
da maregulirebel organos, investoris mier 
ganxorcielebul investiciaSi uxeSi CareviT 
gamoiwvia im xelSekrulebis Sewyveta, romel-
zec damokidebuli iyo ucxouri investicia.5 

1  “Creeping Expropriation”.
2 OECD Working Papers on International Investment, “Indirect 
Expropriation” and the “Right to Regulate” in International In-
vestment Law”, 2004/4, 63. 
3 CME v. The Czech Republic, Partial Award, 13 September 
2001, 9 ICSID Reports 121, aseve ixileT: Rudolf  Dolzer, 
Christoph  Schreuer, Principles of International Investment Law, 
Oxford University Press, 2008, gv. 100.
4  CME v. The Czech Republic, 66.
5  CME v. The Czech Republic, 66. 

arbitraJma ar gaiziara CexeTis, rogorc mopasuxe 
mxaris, argumenti imis Sesaxeb, rom mediasabWos 
moqmedebas ar gamouwvevia momCivani investoris 
biznesis Rirebulebis dakargva, vinaidan saxeze 
ar yofila investiciebis mimRebi saxelmwifos 
mxridan investoris kuTvnili qonebis fizikuri 
xelyofa.6 arbitraJma ganmarta, rom mediasabWos 
zemoaRniSnulma qmedebebma gamoiwvia sainvesticio 
kompaniis xelyofa, ris Sedegadac kompania darCa 
qonebis mesakuTred, magram Sesabamisi biznes da 
ekonomikuri aqtivobisa da Rirebulebis gareSe.7 
arbitraJis poziciis Tanaxmad, gaufasurebul 
iqna momCivani investoris investicia, romelic 
daculia Sesabamisi sainvesticio xelSekrulebiT.8 
mediasabWos ZalmomreobiTi moqmedebisa da 
investoris sainvesticio saqmianobaSi negatiuri 
Carevis Sedegad dakargul iqna investiciis 
komerciuli Rirebuleba,9 Sesabamisad adgili 
hqonda arapirdapir eqspropriacias.10     

rogorc pirdapiri eqspropriaciisas, ise 
arapirdapiri eqspropriaciis dadgenis SemTxvevaSi, 
investiciebis mimRebi saxelmwifo valdebulia 
gadauxados ucxoel investors kompensacia.

sainvesticio davaTa ganxilvisas, momCivani 
ucxoeli investori sakmaod xSirad miiCnevs 
da Sesabamisad cdilobs daasabuTos, rom 
investiciebis mimRebi saxelmwifos mier adgili 
hqonda mis sakuTrebaSi arsebuli qonebis 
arapirdapiri formiT eqspropriacias. Tumca, 
sainvesticio davaTa ganxilvisas gamoikveTa 
iseTi praqtikac, rodesac garkveuli garemoebebis 
arsebobisa da maTi mxedvelobaSi miRebis Sedegad, 
saqme gvaqvs ara arapirdapir eqspropriaciasTan, 
romlis dadegnis SemTxvevaSi, ucxouri 
investiciebis mimRebi saxelmwifo valdebulia 
gadauxados ucxoel investors kompensacia, 
aramed sxva iseT qmedebebTan, romlebic ar 

6  CME v. The Czech Republic, 66.
7  CME v. The Czech Republic, 66.
8  CME v. The Czech Republic, 66.
9  CME v. The Czech Republic, 66.
10  “The expropriation claim is sustained despite the fact that the 
Media Council did not expropriate CME by express measures 
of expropriation. De facto expropriations or indirect expropria-
tions, i.e. measures that do not involve an overt taking but that 
affectively neutralize the benefit of the property of the foreign 
owner, are subject to expropriation claims. This is undisputed 
under international law”, Rudolf  Dolzer, Christoph  Schreuer, 
Principles of International Investment Law, Oxford University 
Press, 2008, gv. 100.
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kvalificirdeba arapirdapir eqspropriaciad da 
Sesabamisad ar iTvaliswinebs investiciebis mimRebi 
saxelmwifos mier ucxoeli investorisTvis 
kompensaciis gadaxdis valdebulebas.1

imis dadgenaSi, Tu ra miiCneva aseT sxva 
qmedebebad, romelic ar iTvaliswinebs kompensaciis 
gadaxdas da ra kriteriumebiT xdeba misi gamijvna 
arapirdapiri eqspropriaciisgan, sakmaod didia 
sainvesticio davaTa ganmxilveli arbitraJis 
wvlili.

aRniSnuli kriteriumebidan SesaZlebelia 
gamovyoT ramdenime, maT Soris, hqonda Tu ara 
adgili investiciebis mimRebi saxelmwifos 
mier ucxoeli investoris sakuTrebis uflebis 
arsebiT xelyofas da iseTi fundamenturi 
uflebebis darRvevas, ramac arsebiTi zegavlena 
moaxdina investoris mier investiciebis mim-
Reb saxelmwifoSi sainvesticio da misi biz-
nes saqmianobis ganxorcielebaze.2 aseve, ra 
xangrZlivoba hqonda investiciebis mimRebi 
saxelmwifos mier miRebul akrZavlas, romliTac 
ucxoel investors SeezRuda konkretuli 
sainvesticio da biznessaqmianobis warmarTvis 
saSualeba anu mxedvelobaSi miiReba saxelmwifos 
mier dadgenili amkrZalavi regulaciis moqmedebis 
xangrZlivoba da is garemoeba, ra garemoebaSic 
moxda aRniSnuli regulaciis daweseba.3 saqmeze 
Pope & Talbot,4 arbitraJis ganmartebiT, 
miuxedavad imisa, rom eqsportze dawesda 
garkveuli kvota, romelmac gamoiwvia “Pope & 
Talbot” kompaniisTvis mogebis Semcireba, kompaniis 
gayidvebi ucxoeTSi mTlianad ar  SeizRuda da 
investors kvlav SeeZlo Sesabamisi mogebis miReba. 
arbitraJma ganmarta, rom mcireodeni Careva 
ar warmoadgens eqspropriacias. imisaTvis, rom 
gamoikveTos eqspropriacia, saxeze unda gvqondes 
sakuTrebis fundamenturi uflebis mniSvnelovani 
xelyofa, rac arsebiTad negatiur gavlenas axdens 
investoris biznesaqtivobis ganxorcielebaze.5              

1  OECD Working Papers on International Investment, “Indirect 
Expropriation” and the “Right to Regulate” in International In-
vestment Law”, 2004/4, 63. 
2 Pope & Talbot Inc. v. Canada, xelmisawvdomia: http://www.
naftaclaims.com/disputes_canada_pope.htm
3  OECD Working Papers on International Investment, “Indirect 
Expropriation” and the “Right to Regulate” in International In-
vestment Law”, 2004/4, 63.
4  Pope & Talbot Inc v The Government of Canada, xelmisawvdo-
mia: http://www.naftaclaims.com/disputes_canada_pope.htm
5  Pope & Talbot Inc. v. Canada, “…mere interference is not ex-
propriation; rather, a significant degree of deprivation of fun-

rogorc pirdapiri, ise arapirdapiri eqs-
propriaciis dadgenis SemTxvevaSi investiciebis 
mimRebi saxelmwifo valdebulia gadauxados 
ucxoel investors kompensacia. is sakiTxi, Tu 
rogor gaimijneba kompensaciis gadaxdas daqvem-
debarebuli arapirdapiri eqspropriacia im sxva 
qmedebebisgan, romlebic ar kvalificirdeba ara-
pirdapir eqspropriaciad da Sesabamisad ar iTva-
liswinebs investiciebis mimRebi saxelmwifos mier 
ucxoeli investorisTvis kompensaciis gadaxdis 
valdebulebas, moiTxovs arbitraJis mier saqmis 
garemoebaTa yovelmxriv da siRrmiseul analizs. 

ormxriv saerTaSoriso sainvesticio xelSek-
rulebebSi arsebuli zemoaRniSuli debulebebisa 
da standartebis rogorc ganmartebis, ise maTi 
siRrmiseuli analizis, aseve ucxouri pirdapiri 
investiciebis dacvis TvalsazrisiT, mniSvne-
lovani datvirTva aqvs ormxriv saerTaSoriso 
sainvesticio xelSekrulebebSi ucxoel inves-
torsa da investiciebis mimReb saxelmwifos Soris 
davaTa ganxilvis praqtikas. 

6. ucxoel investorsa da investi-
ciebis mimReb saxelmwifos Soris da-
vaTa ganxilva da misi mniSvneloba

mniSvnelovania is garemoeba, rom ormxrivi 
saerTaSoriso sainvesticio xelSekrulebebiT 
ucxoel investors ufleba aqvs, investiciebis 
mimRebi saxelmwifos mxridan investoris 
uflebebis darRvevis, maT Soris xelSewyobis 
erovnuli standartis da upiratesi xelSewyobis 
standartis darRvevis, aseve ucxoeli inves-toris 
qonebis eqspropriaciis SemTxvevaSi, investici-
ebis mimRebi saxelmwifos winaaRmdeg warmarTos 
dava sainvesticio davaTa ganmxilvel saarbit-
raJo tribunalebSi. ucxoeli investoris aseTi 
saxis ufleba misi dacvis sakmaod didi garantiaa 
imdenad, ramdenadac praqtikaSi sakmaod xSiria 
iseTi SemTxvevebi, gansakuTrebiT ganviTarebad 
qveynebSi, rodesac investiciebis mimRebi qveynis 
adgilobriv saerTo sasamarTloebSi ucxoel 
kerZo investorsa da investiciebis mimReb sa-
xelmwifos Soris warmoebuli sasamarTlo 
davisas saxelmwifo axdebs an cdilobs moaxdinos 
garkveuli zemoqmedeba adgilobriv sasamarTloze, 
rac Sesabamisad warmoSobs sasamarTlos mxridan 
saxelmwifosadmi mikerZoebulobis riskebs.

sakmaod xSir SemTxvevaSi ormxrivi saerTaSo-
riso sainvesticio xelSekrulebebi iTvaliswi-

damental rights of ownership is required”.
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nebs ucxoel investorsa da investiciebis 
mimReb saxelmwifos Soris davaTa ganxilvas 
sainvesticio davaTa ganxilvis saerTaSoriso 
centrSi,1 Sesabamisad sakmaod didi raodenobis 
sainvesticio davebis ganxilva xdeba swored 
aRniSnul centrSi,2 romelic efuZneba 1965 wlis 
vaSingtonis konvencias.3

zogierTi mecnieris azriT, ucxouri inves-
ticiebis dacvis TvalsazrisiT, wamyvani roli 
akisria ara mxolod im materialur debulebebs, 
romlebic mocemulia ormxriv da mravalmxriv 
saerTaSoriso sainvesticio xelSekrulebeSi, 
aramed im meqanizmebs, romelTa meSveobiTac 
investors SesaZlebloba eZleva, warmarTos saar-
bitraJo dava investiciebis mimRebi saxelmwifos 
winaaRmdeg.4    
daskvna

amJamad arsebuli saerTaSoriso sainvesticio 
samarTlis sistema, romelic gamoirCeva frag-
mentirebuli maxasiaTeblebiT, Sedgeba meore 
msoflio omis Semdgomi periodidan ganviTare-
buli uamravi ormxrivi saerTaSoriso sainves-
ticio xelSekrulebis, regionuli da Tavisufali 
vaWrobis SeTanxmebis, romlebic moicaven inves-
ticiebTan dakavSirebul debulebebs da farTo 
saarbitraJo praqtikisgan, romelic ganviTarda 
sainvesticio arbitraJis mier. 

Tavad saerTaSoriso sainvesticio samarTlis 
ganviTarebis kuTxiT sakmaod didia ormxriv 
saerTaSoriso sainvesticio xelSekrulebaTa 
wvlili. aRniSnul xelSekrulebaTa ganviTarebis 
Semdeg warmoSobili rigi regionuli da 
Tavisufali vaWrobis SeTanxmebaTa, maT Soris 
CrdiloeT amerikis Tavisufali vaWrobis Se-
Tanxmebisa da energoqartiis saerTaSoriso xel-
Sekrulebis5 is debulebebi, romelTa mizans 
1  International Centre for Settlement of Investment Disputes 
(ICSID).
2  Andrew Kerner, “Why Should I Believe You? The Costs and 
Consequences of Bilateral Investment Treaties”, (2009) Interna-
tional Studies Quarterly 53, 73-102.
3  Convention on the Settlement of Investment Disputes be-
tween States and Nationals of Other States, xelmisawvdomia: 
http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc_en-ar-
chive/ICSID_English.pdf
4  Francisco Orrego Vicuna, “Bilateral Investment Treaties and 
the Most-Favoured-Nation-Clause: Implications for Arbitra-
tion in the Light of a Recent ICSID Case”, Paper delivered at 
the Swiss Arbitration Association Conference on Investment 
Treaties and Arbitration, Zurich, January 25, 2002, citirebu-
lia: Gallus, 44. 
5  Energy Charter Treaty, teqsti xelmisawvdomia: http://www.

warmoadgens ucxouri investiciebis dacva da 
xelSewyoba agebulia ormxriv saerTaSoriso sa-
investicio xelSekrulebaTa Sesabamis debule-
baTa, principebisa da standartebis gamoyenebiT. 

ucxoeli investoris da Sesabamisi investi-
ciis dacvis TvalsazrisiT mniSvnelovani dat-
virTva aqvs investiciis ganmartebis sakiTxs. 
gasaTvaliswinebelia, erTi mxriv, investiciis 
is definiciebi, romlebic mocemulia rogorc 
ormxriv, ise mravalmxriv saerTaSoriso sain-
vesticio xelSekrulebebSi da, meore mxriv, 
investiciis ganmarteba, romelsac gvTavazobs 
sainvesticio davaTa ganmxilveli arbitraJi. in-
vestori, romlis saqmianobac dakvalificirdeba 
investiciad, sargeblobs ormxriv saerTaSoriso 
sainvesticio xelSekrulebebSi arsebuli dacviTi 
meqanizmebiT.

upiratesi xelSewyobis standarti farTod 
aris gavrcelebuli ara mxolod ormxriv, ara-
med mravalmxriv saerTaSoriso sainvesticio 
xelSekrulebebSi, Tumca, misi zusti interpre-
taciis sakiTxi, aseve Tavad standartis gamoyene-
bis farglebi bundovania.

sakmaod didia sainvesticio davaTa ganmxilve-
li arbitraJis wvlili eqspropriaciis dadgeni-
sas, aseve imis gansazRvrisTvis Tu ra miiCneva 
iseT sxva qmedebad, romelic ar iTvaliswinebs 
kompensaciis gadaxdas da ra kriteriumebiT xdeba 
misi gamijvna arapirdapiri eqspropriaciisagan.

Tumca, rogorc davinaxeT, xSir SemTxvevebSi 
teqstobrivi formulireba, Tundac erTsa da 
imave standartTan da Sesabamis debulebebTan 
mimarTebiT, sakmaod gansxvavebulia, rogorc 
ormxriv saerTaSoriso sainvesticio xelSek-
rulebebSi, ise regionuli da Tavisufali vaW-
robis xelSekrulebaTa ucxouri investiciebis 
dacvasTan dakavSirebul debulebebSi. aRniSnuli 
gansxvaveba SesaZlebelia aixsnas im kuTxiT, rom 
Tavad investicia da sainvesticio saqmianoba 
sakmaod kompleqsuri movlenaa, romelic gaje-
rebulia ekonomikuri, finansuri da socialuri 
faqtorebiT.

rac Seexeba ucxoeli investoris SesaZleb-
lobas, pirdapir warmarTos dava investiciebis 
mimRebi saxelmwifos winaaRmdeg, SeiZleba iTqvas, 
rom aRniSnuli ucxouri investiciebisa da Sesa-
bamisi investoris dacvis umniSvnelovanesi meqa-
nizmia. savaraudod, swored aRniSnuli dacviTi 
encharter.org/fileadmin/user_upload/document/EN.pdf
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meqanizmis mniSvnelobam ganapiroba is garemoeba, 
rom gansxvavebiT uamravi ormxrivi saerTaSori-
so sainvesticio xelSekrulebisa, meoce saukunis 
bolo aTwleulSi warmoSobili e.w. seqtoruli, 
energoqartiis saerTaSoriso xelSekruleba 
iTvalswinebs da sTavazobs ucxoel investors 
investiciebis mimRebi saxelmwifos winaaRmdeg 
davebis warmarTvis sakmaod farTo meqanizms.1

araefeqturi sainvesticio garemos pirobebSi 
eqspropriaciis, dacvisa da xelSewyobis princi-
pebisa da standartebis darRvevis da sxva negati-
uri qmedebebis investiciebis mimRebi saxelmwi-
fos mxridan gamovlenis SemTxvevaSi, ucxoeli 
investoris saboloo dasayrdeni saerTaSoriso 
sainvesticio xelSekrulebebSi arsebuli davaTa 
warmarTvis debulebebia.
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Bilateral Investment Treaties as the Legal 
Instruments for Protection and Promotion of 

Foreign Direct Investment

In many countries, various business and economic 
activities is associated with foreign investment. 
Foreign investment, which is concerned with 
implementation of new technologies, development 
of infrastructure and other positive aspects, 
accelerates economic growth in a host state. 
However, despite many positive effects foreign 
investment may provide, making an investment is 
often associated with various risks derived from a 
host state.

From a legal perspective, Bilateral Investment 
Treaties within the main provisions contained therein 
represent an effective mechanism for the protection 
of foreign investment. Based upon substantive 
and procedural (investment arbitration) aspects 
of investment law, this study examines the main 
standards of protection and promotion of foreign 
direct investment, in particular the work is concerned 
with the scrutiny of National Treatment and the 
Most-Favoured-Nation Treatment standard as well 
as protection of foreign direct investment against 
expropriation. This work also examines the issue of 
definition of investment and its importance for the 
purposes of protection of foreign direct investment.

The wording of each of the foregoing mechanisms 
of protection of foreign direct investment has 
often been varied in Bilateral Investment Treaties 
and other Regional and Free Trade Agreements 
containing investment protection provisions. 
Such differences could be based on the fact that 
investment activities and investment per se is quite 
complex issue.

The study also examines an issue of arbitration 
against a host state by foreign investors, which could 
be regarded as one of the most important aspects of 
protection of foreign investment.


