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samarTali da politika
winaswari, gamafrTxilebeli (prevenciuli)  sasamarTlo-

konstituciuri kontroli
          

nino niSnianiZe, samarTlis doqtori, profesori

reziume

msoflio praqtikaSi miRebulia normati­
ul-samarTlebrivi aqtebis konstituciurobis 
Semowmebis ori forma: sakonstitucio sasamarT­
loebis mier normatiul-samarTlebrivi aqtebze 
ganxorcielebuli  winaswari (prevenciuli) da 
Semdgomi (represiuli) konstituciuri kontro­
li. 

gamafrTxilebeli (prevenciuli) kon­
stituciuri kontroli ufro damaxasiaTebe­
lia konstituciuri zedamxedvelobis (kvazi 
sasamarTlo organoebsaTvis) (safrangeTi da 
sxva), vidre sakonstitucio marTlmsa-julebis 
organoebisTvis. gamafrTxilebeli sakonstitu­
cio kontrolis dros yvelaze mizanSewonilia  
mxolod  im  debulebebis  Semowmeba,  razec 
saubaria sakonstitucio sasamarTlosaTvis 
mimarTvaSi, rac SemdgomSi ar krZalavs im de­
bulebebis represiuli kontrolis proceduris 
gamoyenebis SesaZleblobas, romlebic sadavo, 
gamafrTxilebeli kontrolis sagans ar war­
moadgenda.

normatiuli aqtis ZalaSi Sesvlamde da mis 
praqtikul gamoyenebamde erTmniSvnelovnad 
SeiZleba misi formisa da miRebis proceduris 
konstituciurobis sakiTxis Semowmeba. amdenad, 
gamafrTxilebeli kontroli am ori safuZvliT 
gamarTlebulad unda CaiTvalos.

sakvanZo   sityvebi: sakonstitucio,   sasamarT­
lo,  kanoni,  normatiuli,  aqti,  Semowme­
ba, kontroli,subieqti, debuleba,  sagani,  
zedamxedveloba, gadawyvetileba.

                                                                      

Preliminary (Preventative) 
Judicial-Constitutional Control
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Summary
                                                               

The world practice knows two forms of examination 
of the constitutionality of a normative-legal act: prelimi-
nary (preventive) constitutional control and consequential 
(repressive) constitutional control over the normative-legal 

acts conducted by the constitutional courts.
The preliminary (preventive) constitutional control is 

more characterized for the organs of constitutional supervi-
sion (i.e. quasi-courts – France etc.) rather than for the con-
stitutional judicial bodies. The most reasonable during the 
preventive constitutional control shall be to examine the 
provision focused in the application to the constitutional 
court that does not prevent the opportunity to use the proce-
dures of a repressive control of the provisions not subjected 
to a disputable, preventive control itself.

Before effectiveness and practical application of a nor-
mative act the constitutionality of its forms and the adop-
tion procedures shall be definitely examined; thus, specifi-
cally these two factors shall be justifiable for the preventive 
control.

Key words:  Constitutional, Judicial, Law, Normative, 
Act, Examination, Control, Subject, Provision, Supervi-
sion, Decision. 

* * * * * * *
msoflio praqtikaSi miRebulia normati­

ul-samarTlebrivi aqtebis konstituciurobis 
Semowmeba ori formiT: 

1. sakonstitucio sasamarTloebis mier nor­
matiul-samarTlebrivi aqtebize ganxorciel­
ebuli  winaswari (prevenciuli) da, 

2. Semdgomi (represiuli) konstituciuri 
kontroli. orive kontrolis saxe ganvixiloT 
cal-calke, Teoriulad, rogorc  praqtikaSi 
realizebadi SesaZlo varianti.

gamafrTxilebeli (prevenciuli) kon­
stituciuri kontroli ufro damaxasiaTebe­
lia konstituciuri zedamxedvelobis (kvazi 
sasamarTlo organoebsaTvis) (safrangeTi da 
sxva), vidre sakonstitucio marTlmsajulebis 
organoebisTvis.

sxva saxelmwifoebTan SedarebiT safrange­
Tis Tavsebureba mdgomareobs imaSi rom aq kon­
stituciuri kontroli srulad xorcieldeba 
mxolod winaswari wesiT da, maSasadame,  is war­
moadgens kvazi sasamarTlos. aman asaxva hpova 
misi ganmaxorcielebeli organos saxelwodeba­
Sic (sakonstitucio sabWo).

Tumca gamafrTxilebeli konstituciuri 
kontrolis ganxorcielebaze garkveuli ufle­
bamosilebebi eniWebaT sakonstitucio sasamar-
Tloebsac.

winaswari-konstituciuri kontroli, e.i. 
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kanonebisa da sxva normatiul-samarTlebrivi 
aqtebis konstituciisadmi Sesamabisobis Semow-
meba maT ZalaSi Sesvlamde arsebobs avstria­
Si, ungreTSi, espaneTSi, italiaSi, poloneTSi, 
portugaliaSi, rumineTsa da rig sxva saxelmwi-
foebSi.

gamafrTxilebel sasamarTlo-konstituciur 
kontrols gaaCnia rigi upiratesobebi: 

a) is iZleva saSualebas operatiulad avi­
ciloT Tavidan konstituciuri kanonierebis 
darRvevebi; 

b) icavs kanonmdeblobis prestiJs, rac Seu­
Zlebelia Semdgomi (represiuli) kontrolis 
CarCoebSi, rodesac sakonstitucio sasamarTlo 
midis daskvnamde kanonis arakonstituciurobis 
Sesaxeb da, maSasadame auqmebs mas. amasTanave, 
fiqsirdeba konstituciuri Secdoma an kanonm­
deblis konstituciuri samarTaldarvevac; 

g) iZleva saSualebas Tavidan iqnes acile­
buli is negatiuri Sedegebi romlebic SeiZleba 
warmoiSvas Semdgomi, (represiuli) kontrolis 
safuZvelze ukve xangrZlivad moqmedi kanonis 
arakonstituciurobis cnobis Semdeg.

praqtikuli mosazrebebi, rogorc sCans, me­
tyveleben Semdgomi (represiuli) kontrolis 
gamoyenebis sasargeblod, radgan, rogorc wesi, 
droSi SezRuduli (erTi an ramdenime kviriT) 
gamafrTxilebeli kontroli SeiZleba aRmoC­
ndes arasakmarisad yovelmxrivi da Rrma. ga­
mafrTxilebeli kontrolis dros ar SeiZleba 
srulad iqnes gansazRvruli misaRebi kanonis 
pirdapiri da iribi Sedegebi misi realizaciis 
praqtikuli gamocdilebis ararsebobis gamo. 
rogorc cnobilia xSirad kanonis formaluri Si­
naarsi koreqtirdeba praqtikiT, rac iZulebulia 
aRiaros sakonstitucio sasamarTlomac, axdens ra 
kanonis ama Tu im debulebis interpretirebas misi 
gamoyenebis arsebuli praqtikis gaTvaliswinebiT.

kanonebis konstituciurobis sasamarTlo ganx­
ilva moiTxovs kanon-SemoqmedebiTi momentisagan 
garkveul distancirebas, romliTac met wi-lad 
ganisazRvreba politikuri, ekonomikuri da konk­
retuli situaciis sxva faqtorebiT, saxelmwifosa 
da sazogadoebis dinamiuri ganviTarebis done, 
rogorc sakonstitucio sasamarTloebis muSao­
bis gamocdileba da sasamarTlo-konstituciuri 
kontrolis Sesaxeb kanon-mdeblobisa da kon­
stituciurobis analizi gviCvenebs gamafrTxile­
bel sasamarTlo-konstituciur kontrols daqvem­
debarebuli aqtebi SeiZleba iyos: 

a) nebismieri kanonproeqti (avstria, belarusi, 
ungreTi, germania, espneTi, poloneTi, portuga­
lia, rumineTi, TurqeTi); 

b) gansakuTrebuli saxis kanonproeqtebi _ kon­
stituciuri kanonproeqti, romlis saSualebiT 
xdeba konstituciaSi cvlilebebisa da damatebebis 
Setana, organuli kanonebi da sxva (espaneTi, ita­
lia, moldava, rumineTi, TurqeTi); 

g) saerTaSoriso xelSekrulebebs mikuTvnebuli 
kanonebi (saqarTvelo, somxeTi, ungreTi, portuga­
lia, moldava);    

d) parlamentis palataTa regalmenti (somxeTi, 
belarusi, ungreTi, portugalia, rumineTi); 

e) adgilobrivi TviTmmarTvelobis, saxelmwifo 
xelisuflebis organoTa kanonqvemdebare aqtebi 
(poloneTi).

ruseTis sakonstitucio sasamarTlo winas­
wari kontrolis wesiT konstituciisadmi Sesabam­
isobaze amowmebs mxolod ZalaSi Seusvlel saer­
TaSoriso xelSekrulebebs (rf-s konstituciis 
125-e mux. 1 naw. `d~p. `ruseTis federaciis sa­
konstitucio sasamarTlos Sesaxeb~ federaluris 
sakonstitucio kanonis me-3 mux. 1 naw. 1 p. `d~ 
qvepunqti).

rig saxelmwifoebSi arsebobs konstituciuri 
moTxovnebi gafrTxi-lebebi sasamarTlo-kon­
stituciuri kontrolis obieqtTa ricxvidan zo-
gierTi saxis kanonis: finansuris, konstituciis 
Sesworebebis, referen-dumze gamosatani kanoneb­
is, sagangebo kanonebis amoRebis Sesaxeb.

espaneTSi winaswari kontrolis wesiT mowmdeba 
organuli kanone-bisa da avtonomiis Sasaxeb sta­
tusTa proeqtebis konstituciuroba. ita-liaSi 
winaswari kontroli mTavrobis moTxovniT xor­
cieldeba, olqebis kanonebTan mimarTebaSi maT 
gamoqveynebamde. Tu mTavrobis komisari CaTvlis, 
rom olqis kanoni scildeba olqis kompetenci­
is farglebs da ewinaaRmdegeba erovnul an sxva 
olqebis interesebs, kanons ubrunebs Sesabamis 
saolqo sabWos. im SemTxvevaSi Tu saolqo sabWo 
xmebis absolituri umravlesobiT daamtkicebs 
Tavis gadawyvetilebas, kanonis miRebis Semdeg, 
mTavrobis Tavmjdomare, kanonis mixedviT, xe­
laxali kenWisjris Catarebidan, 15-dRis vadaSi 
mimarTvas ugzavnis sakonstiyucio sasamarTlos. 
sasamarTlo mimarTvis misTvis gadacemis Semdeg 
iRebs gadawjvetilebas - mimarTvis gauqmebis, ol­
qis sadao kanonis konstituciurobis, an dainter­
esebul mxaris da mTavrobis warmomadgenelTa 
monawileobiT sadao kanonis baTilad cnobis 
Taobaze. konstituciaSi SesworebebTan mima­
rTebaSi TurqeTis respublikis sakonstitucio 
sasamarTlo uflebamosilia gaakontrolos mx­
olod konstituciiT dadgenili maTi miRebis 
wesi, rac gamoixateba saboloo kenWisjris dros 
saWiro umravlesobis arsebobiT da saprocedu­
ro wesebis dacvaSi. 

ungreTSi respublikis prezidenti kanonis 
saboloo  xelmoweramde konstituciiT dadge­
nil vadebSi, TxuTmeti dRis ganmavlobaSi an 
gansa-kuTrebul SemTxvevebSi xuTi dRis vadaSi 
kanons eqspertizisaTvis ugzavnis sakonstitu­
cio sasamarTlos, Tu aRmoCndeba, rom kanonis 
romelime debuleba ewinaaRmdegeba konstitu­
cias, aseT SemTxvevaSi sakonstitucio sasamarT­
lo riggareSe sxdomaze axdens miRebuli kanon­
is antikonstituciurobis konstatirebas, xolo 
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respublikis prezidenti kanons ukan ubrunebs 
saxelmwifo saTaTbiros. 

poloneTis respublikis sakonstitucio tri­
bunals gamoaqvs gadaw-yvetileba konstituci­
isadmi poloneTis parlamentis-seimis mier 
miRe-buli im sakanonmdeblo aqtebis konstitu­
ciasTan Sesabamisobis Taobaze, romlebzec 
prezidents ar aqvs xeli mowerili da kanonier 
ZalaSi ar arin Sesuli, agreTve, saxelmwifo 
organoebis mier miRebuli normatiuli aqtebis 
qveynis ZiriTadi kanonis Sesabamisobis Taobaze. 
kanonis xelmoweramde prezidents SeuZlia wina­
dadebiT mimarTos sakonstitucio tribunals 
kanonis konstituciurobis Semowmebis Sesaxeb,. 
prezidents gaaCnia agreTve kanonis Zalis mqone 
ministrTa sabWos gankargulebebis, konstituci­
urobis Semowmebis TvalsazrisiT. sakonstitu­
cio tribunalisaTvis mimarTvis uflebamosile­
ba, prezi-dentis mimarTviT Cerdeba kanonpro­
eqtze prezidentis xelmoweris 30 dRiani vada, 
Tu sakonstitucio tribunali sadavo kanons 
scnobs  konstituciis Seusabamod, prezidents, 
ar gaaCnia antikonstituciur kanonze xelmow­
eris uflebamosileba.

sakonstitucio tribunali gansazRvravs sa­
kanonmdebl aqtis, an misi calkeuli debule­
bebis konstituciis an sxva sakanondmeblo   
aqtebTan Sesabamisobis sakiTxs, magram mas ar 
gaaCnia maTi moqmedebis SeCerebis uflebamo­
sileba. sakonstitucio tribunals Tavisi gad­
awyvetilebas ugzavnis seims gansaxilvelad. 
seimi ganixilavs sakonstitucio tribunalis 
gadawyvetilebas dadgenili wesiT, sakonstitu­
cio tribunalis Tavmjdomaris mier seimSi 
gadawyvetilebis wardgenidan eqvsi Tvis ganma­
vlobaSi. im SemTxvevaSi Tu seimi ar daeTanxma 
sakon-stitucio tribunalis mier warmodgenil 
kanonis ganmartebas, mas gaaCnia sakonstitucio 
tribunalis gadawyvetilebis gauqmebis ufle­
bamosileba, Tu mas mxars dauWers seimis wevrTa 
ori  mesamedi.  aseT SemTxvevaSi seimis gadawy­
vetileba sabolooa.

sakonstitucio tribunalis gadawyvetile­
bebs, romlebic exeba kanonqvemdebare aqtebs, 
tribunalis Tavmjdomare gadawyvetilebas ug­
zavnis Sesabamisi aqtis gamomcem saxelmwifo 
xelisuflebis organos. mocemuli organo ki 
valdebulia samTvian vadaSi Seitanos aqtSi cv­
li-lebebi, an mTlianad gaauqmos sadavo kanon­
qvemdebare aqti. Tu aqtis gamomcemi saxelmwifo 
organo ar ganaxorcielebs zemo dasaxelebul 
qmedebebs, maSin sadavo kanonqvemdebare norma­
tiuli aqti avtomaturad kargavs iuridiul Za­
las, cvlilebebis Setanis an gauqmebis Sesaxeb 
dadgenili vadis gasvlisTanave.

rumineTis sakonstitucio sasamarTlos 
winaswari kontrolis wesiT gamoaqvs Semdegi 

gadawyvetilebebi:
•	 kanonebis konstituciurobis Sesaxeb, 

maT promulgaciamde, _ rumineTis prezidentis, 
parlamentis erT-erTi palatis Tavmjdomaris, 
mTavrobis, uzenaesi sasamarTlos aranakleb 25 
senatoris SuamdgomlobiT;

•	 parlamentis reglamentebis kon­
stituciurobis Sesaxeb - erTerTi palatis 
Tavmjdomaris, saparlamento jgufis, aranakleb 
parlamentis 50 deputatis, an aranakleb 25 sena­
toris SuamdgomlobiT;

•	 savaldebulo wesiT – konstituciis ga­
dasinjvis Taobaze inicia-tivaTa konstituci­
urobis Sesaxeb.

im SemTxvevaSi Tu kanonis konstituciurobis 
Semowmebas moiTxovs prezidenti, kanonis prom­
ulgacia warmoebs sakonstitucio sasamarTlos 
gadawyvetilebis miRebidan araugvianes 10 dRisa. 
arakonstituciurad cnobili kanoni an regla­
menti ubrundeba parlaments masSi cvlelebeb­
isa da damatebebis Setanis mizniT. parlaments 
gaaCnia uflebamosileba ar daeTanxmos kanonis 
antikonstituciurad cnobas. aseT SemTxvevaSi 
parlamentis TiToeul palatas gaaCnia kanonis 
miRebis uflebamosileba. Tu kanonis miRebas mx­
ars dauWers deputatTa 2/3-i.  

gadawyvetilebaSi reglamentis zogierTi de­
bulebis arakonstituci-urad cnobis Semdeg, 
palatas aqvs ufleba,  kidev erTxel ganixi­
los sadavo debulebebi da moiyvanos isini kon­
stituciis debulebebTan SesabamisobaSi. 

“sakonstitucio sasamarTlos Sesaxeb” rumi­
neTis kanoniT dadgeni-lia, parlamentSi, kon­
stituciis gadasinjvis Taobaze, kanonproeqtis 
Setanamde sakonstitucio sasamarTlos mier, 
aTdRian vadaSi kanonproeq-tis konstituci­
urobis.Semowmebis savaldebuloba.

sakonstitucio sasamarTlos gadawyvetileb­
is miReba xdeba plena-rul sxdomaze sasamarT­
los mosamarTleTa xmebis ori mesamediT. sakon­
stitucio sasamarTlos gadawyvetileba gadaeg­
zavneba kanonproeqtis kanonproeqtis avtor, sa­
kanonmdeblo SemoTavazebis iniciators, an maT 
warmoamadgenlebs. Gadawyvetileba qveyndeba 
rumineTis oficialur beWdviT organoSi, rumi­
neTis `oficialur moambe~-Si. kanonproeqti an 
sakanonmdeblo SemoTavazeba SeiZleba wardge­
nil iqnes parlamentSi kanonproeqtis an sakanon­
mdeblo SemoTavazebis konstituciurobasTan 
mimarTebaSi sakonstitucio sasamarTlos gad­
awyvetilebasTan erTad.

moldavas sakonstitucio sasamarTlos winas­
wari kontrolis ganxorcielebis mizniT gaaCnia 
mxolod erTi uflebamosileba – gamoxatos 
azri konstituciis gadasinjvis Taobaze arse­
bul winadadebebze.

konstituciis Sesabamisobaze SemoTavaze­
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buli winadadebebis Semowmebis sazRvrebi, kon­
stituciuri kontrolis TvalsazrisiT moicavs: 

_konstituciasTan kanonisa da sxva norma­
tiuli aqtebis, maTi calkeuli debulebebis Si­
naarsis Sesabamisobis Semowmebas;

_konstituciasTan normatiuli aqtis formis 
Sesabamisobis Semowmebas;

_konstituciasTan kanonis an sxva normati­
ul-samarTlebrivi aqtebis miRebis proceduris 
Sesabamisobis Semowmebas.

normatiuli aqtis ZalaSi Sesvlamde da mis 
praqtikul gamoyenebamde erTmniSvnelovnad Sei­
Zleba misi formisa da miRebis proceduris kon­
stituciurobis sakiTxis Semowmeba. amdenad, ga­
mafrTxilebeli kontroli am or safuZvliT 
gamarTlebulad unda CaiTvalos.

gamafrTxilebeli sakonstitucio kontrolis 
dros yvelaze mizanSewonilia  mxolod  im  de­
bulebebis  Semowmeba,  razec saubaria sakonstitu­
cio sasamarTlosaTvis mimarTvaSi, rac SemdgomSi 
ar krZa-lavs im debulebebis represiuli kontro­
lis proceduris gamoyenebis

SesaZleblobas, romlebic sadao, gamafrTxile­
beli kontrolis sagans ar warmoadgenda.

sxvadasxva saxelmwifoebis erovnul kanonm­
deblobaSi gamafrTxilebel sasamarTlo-sakon­
stitucio kontrolTan dakavSirebiT warmoq-mnil 
sakiTxTa gadaWraSi bevri ram saerToa, magam ar­
sebobs gansxva-vebebic, rac ZiriTadad gamoxat­
ulebas poulobs im subieqtTa wriT,  romelTac 
gaaCniaT gamafrTxilebeli kontrolis inicirebis 
ufleba.  aseTi subieqtTa wre SezRudulia, rac 
gamaTlebulia imiT, rom ar Seferxdes sakanonm­
deblo procedura da gaWianurdes kanonSemoqme­
debiTi procesi.

sakonstitucio sasamarTloSi mimarTvis safuZ­
velze unda SeCerdes sakanonmdeblo procedure­
bi gansaxilvel kanonproeqtebTan mimarTebaSi. 
swored esaa prevenciuli kontrolis pozitiuri 
Tviseba.

sakonstitucio sasamarTlos gadawyvetileba 
miRebuli kanonis an misi calkeuli debulebebis 
arakonstituciurobis Sesaxeb, xels uSlis mis 
promulgacias. aseT SemTxvevaSi kanoni ubrundeba 
sakanonmdeblo organos, romelsac ekisreba kanon­
is konstituciasTan SesabamisobaSi moyvanis val­
debuleba, an axali kenWisyriT sasamarTlos gad­
awyvetilebis uaryofa. 

daskvna 
rogorc sakonstitucio sasamarTlos iuridi­

uli bunebidan sCans, misi saqmianoba Cveulebrivi 
marTlmsajulebisagan gansxvavebiT specifiu-ria. 
sakonstitucio sasamarTlo gvevlineba sasamarT­
lo xelisuflebis damoukidebeli organod, kon­
stituciuri iusticiis roli ki sasamarTlo 
xelisuflebis sistemaSi da zogadad saxelwi­
fo meqanizmSi, ganpiro-bebulia konstituciur 
marTlmsajulebas mikuTvnebuli davebis efeqturi 

gadawyvetisaTvis dadgenili materialur-proces­
ualuri, samarTlebrivi, organizaciul-samarT­
lebrivi kompetenciiT.  

amdenad, sakonstitucio sasamarTlos kompe­
tenciis Teoriuli da praqtikuli problemebis 
kompleqsuri analizi, moqmed msoflio praqti­
kaSi miRebuli normatiul-samarTlebrivi aqtebis 
konstituciurobis Semowmebis ori formidan sa­
konstitucio sasamarTloebis mier normatiul-
samarTlebrivi aqtebize ganxorcielebuli  winas­
wari (prevenciuli) konstituciuri kontrolis 
SemoReba,  moqmed kanonmdeb-lobaSi xarvezebis 
gamovlena, misi uflebamosilebebis calkeuli 
saxiT kvleva, ZiriTadi kanonisadmi saxelmwifo 
organoTa normatiuli samarTlebrivi aqtebis 
Sesabamisobis Semowmeba, sakonstitucio kon­
trolis organos sakonstitucio sasamarTlos 
moqmedebis samarTlebrivi reglamentaciis 
ZiriTadi mimarTulebebisa da xerxebis Seswav­
la da moqmedi kanonmdeblobis SedarebiTi 
samarTlebrivi analiziT sazRvargareTis rig 
qveynebTs  normatiul-samarTlebriv bazasTan, 
aqtualuri sakiTxia saqarTveloSi sasamarTlo-
sakonstitucio kontrolis xarisxis amaRlebis 
uzrunvelyofis TvalsazrisiT. 
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