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sakuTrebis uflebis dacvisas sakuTrebis uflebis mopovebis 

keTilsindisierebis mniSvnelobis SedarebiT-samarTlebrivi analizi

zoia kakulaSvili
saqarTvelos universitetis, 

samarTlis skolis doqtoranti

reziume

qarTul samarTalSi, sakuTrebis uflebis 
dacva uzrunvelyofilia mTeli rigi sakanon-
mdeblo normebiT. upirveles yovlisa ki gar-
antirebulia saqarTvelos konstituciiT. 

naSromSi aRniSnulia, rom praqtikuli maCven-
eblebidan gamomdinare, kerZo urTierTobebSi, 
xSiria sakuTrebis uflebis xelyofis faqte-
bi, uflebis dacvis saSualebad ki, ZiriTadad, 
sasamarTloebi gvevlineba. 

samecniero naSromSi naCvenebia sakuTrebis 
uflebis dacvis momcveli maregulirebeli nor-
mebis daxvewis aucileblobis saWiroeba saqarT-
veloSi.  Sefasebulia sakuTrebis uflebis xe-
lyofis SemTxvevebi,  saxelmwifo organoebi ki 
zog SemTxvevaSi gaumarTlebeli aucilebeli 
sazogadoebrivi saWiroebisaTvis da dausabuTe-
beli ekonomikuri sargeblis mqone sainvesticio 
proeqtebis xelSewyobis sababiTa da zog SemTx-
vevaSi, ki, arasrulfasovani sakanonmdeblo da 
instituciuri CarCoTi sargebloben da ugul-
vebelyofen moqalaqeebis interesebs. 

winamdebare statiaSi naCvenebia, rom umete-
sad, sasamarTloc ki ver uzrunvelyofs ufle-
bebis aRdgenis meqanizmis funqcias. Sesabamisad, 
ZiriTad gamowvevad, kvlav, sakuTrebis xely-
ofis safrTxeebis Semcireba rCeba. daskvnis 
saxiT Camoyalibebulia konkretuli rekomenda-
ciebi.

sakvanZo sityvebi: sakuTrebis ufleba, sa-
kuTrebis uflebis dacva, keTilsindisierebis 
principi

Comparative legal analysis of the significance of 
good faith for obtaining property rights in protection 

of property rights

In Georgian law, protection of property rights is en-
sured by a number of legislative norms. First of all it is 
guaranteed by the Constitution.

The article states that, based on practical indicators the 
cases of violation of property rights are very common in 
personal  relationships. And the courts are mainly  consid-
ered  as the  means for protecting  the right.

The study provides the need to improve regulatory 

norms related to the  protection of property rights in Geor-
gia. The work  evaluates the cases of violation of property 
rights, and state authorities, in some cases, for unreasonable  
urgent public necessity and under the pretext of promoting  
investment projects of  unsubstantiated economic benefits 
and in some cases, making use of inadequate legal and in-
stitutional frameworks and ignore the interests of citizens.

The present paper shows that in most cases, even the 
court could not provide a  mechanism for restoration of 
rights. Therefore, the major problem  is still  to reduce the 
risks of property damage. In conclusion, the specific  rec-
ommendations are outlined. 

Сравнительно-правовой анализ важности 
добропорядочности приобретения права 

собственности при защите права собственности

В грузинском праве защита права собственности 
обеспечена целым рядом законодательных норм. В 
первую очередь гарантирована конституцией Грузии.

   В статье указано, что исходя их практических 
показателей во время частных взаимоотношений, часто 
наблюдаются факты нарушения права собственности, 
средствами же защиты прав, в основном, выступают 
суды.

В научном труде показана необходимость 
совершенствования в Грузии уровня норм, 
регулирующих защиту права собственности. Дана 
оценка случаев посягательства на право собственности, 
государственные органы же, в некоторых случаях 
способствуют инвестиционным проектам, имеющих 
необоснованную важность для общественных нужд 
и недокументированную экономическую пользу, 
в других же случаях пользуются несовершенными 
законодательными и институциональными рамками и 
игнорируют интересы граждан.

В настоящей статье показано, что в большинстве, 
даже суд не может обеспечить функцию восстановления 
прав. Соответственно, основным вызовом, опять 
же остается уменьшение опасности посягательства 
на собственность. В виде вывода сформулированы 
конкретные рекомендации.

Sesavali

sakuTrebis uflebis dacva da keTilsindis-
ierebis principis urTierTmimarTebis gamokv-
levis aucilebloba ganpirobebulia sakuTre-
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bis uflebis dacvis sixSiresa da mis masStabu-
robaze, rac, TavisTavad, gamomdinareobs sa-
kuTrebis uflebis dacvaze mimarTvianobis sim-
ravliT, iqneba es saqarTvelos saxalxo damcve-
lis aparati, sxvadasxva arasamTavrobo/ufleb-
adamcveli organizaciebi, Tu sasamarTloebi. 

TiTqmis yvela qveyana sakuTrebis uflebas 
icavs, rogorc erovnuli kanoniT ise saer-
TaSoriso SeTanxmebebiT. 

sxva qveynebis samarTlis iurisdiqciis msgavs-
ad, saqarTvelos samarTalic iTvaliswinebs sa-
kuTrebis uflebis mopovebis keTilsindisier-
ebis maregulirebel meqanizmebs.

saerTo samarTlisa da kontinenturi samarT-
lis iurisdiqciebis analizis safuZvelze, naS-
romSi naCvenebia sakuTrebis uflebis dacvis 
momcveli maregulirebeli normebis Casworebis 
aucileblobas qarTul kanonmdeblobaSi.

I.  sakuTrebis uflebis mniSvnelobis 
daxasiaTeba

sakuTrebis ufleba ganekuTvneba im ufle-
baTa ricxvs, romelic odiTganve ganixilebo-
da nebismieri fenis warmomadgenelTa mier da, 
romelic kvlav inarCunebs aqtualobas. Sesa-
bamisad, sakuTrebis ufleba adamianis fundamen-
tur uflebaTa ricxvs ganekuTvneba. sakuTreba 
zesaxelmwifoebrivi da winaresaxelmwifoebrivi 
adamianis bunebiTi uflebaa, romlis gareSec 
SeuZlebelia demokratiuli saxelmwifos arse-
boba. sakuTrebis uflebis dacva kanonis winaSe 
moqalaqeTa samarTlian Tanasworobasa da gons 
efuZneba[1]. jer kidev platonisa da aristote-
les moqalaqeTa samarTliani Tanasworobis Teo-
ria moicavda adamianis moralur, samarTlebriv, 
politikur da socialur Tanasworobas[2].

sakuTrebis ufleba damoukidebeli cxovre-
bis erT-erT aucilebel elements warmoad-
gens[3]. „sakuTrebis ufleba adamianis ara marto 
arsebobis elementaruli safuZvelia, aramed 
uzrunvelyofs mis Tavisuflebas, misi unarisa 
da SesaZleblobebis adekvatur realizacias, 
cxovrebis sakuTari pasuxismgeblobiT warmar-
Tavs“.kerZo sakuTreba ki, rogorc instituti, 
sabazro ekonomikis birTvs warmoadgens. Sesa-
bamisad, is aris ara mxolod mesakuTreebs So-
ris ekonomikuri konkurenciis, aseve, demokra-
tiuli saxelwifos arsebobis erT-erTi umniS-
vnelovanesi  winapiroba[4].

saxelmwifo araa sakuTrebis uflebis Semo-
qmedi da, amitom, arc misi gauqmeba ZaluZs. 
Tumca, saxelmwifos SeuZlia uflebis garkveu-
li sazRvrebis dadgena. aRniSnuli gamomdin-
areobas samarTlebrivi saxelmwifos principe-
bidan, vinaidan uflebaTa urTierTdapirispire-

ba TavisTavad gamoricxavs uflebaTa absolu-
turobas[5].  jer kidev jon loki ganixilavda 
saxelmwifos did rols sakuTrebis uflebis 
dacvisas. igi miiCnevda, rom Tavisufleba, Tan-
asworoba da damoukidebloba samarTlebrivad 
unda yofiliyo deklalirebuli. igi miiCnevda, 
rom „utyuari niSani samoqalaqo sazogadoebisa 
aris is, rom TviToeul individs unda gaaCndes 
ufleba, rom isargeblos samarTlis bunebiT da 
daicvas misi sakuTreba“[ 6]. 

saqarTvelos konstituciis 21-e muxlis pir-
veli nawilis mixedviT „sakuTrebis ufleba aRi-
arebuli da xelSeuvalia“. 

adamianis sakuTrebis uflebis aRiareba 
dacvis garantiis aRiarebasac niSnavs. Sesa-
bamisad, sakuTrebis dacva imavdroulad war-
moadgens pirovnebis dacvas[7].  samoqalaqo kod-
eqsi miznad isaxavs uzrunvelyos samoqalaqo 
brunvis stabiluroba[8],  amavdroulad es mx-
olod kanonis ki ara, saxelmwifos mizansac war-
moadgens. misi  funqcia swored isaa, rom Seqmnas 
sakuTrebis Tavisufali ganviTarebisa da dacvis 
garantiebi[9]. samoqalaqo brunvis stabilurobi-
saTvis, ki, umTavresia keTilsindisierebis prin-
cipis dacva. mocemuli aramarto saqarTvelos, 
aramed evropuli kanonmdeblobis erT-erT 
umniSvnelovanes princips warmoadgens. 

II.   keTilsindisierebis principis daxasiaTeba

qarTul samarTalSi keTilsindisierebis 
principi germanuli kerZo samarTlis recepciis 
gziT moxvda. igi aRiarebulia, rogorc Tanamed-
rove kerZo samarTlis sacicocxlod mniSvnelo-
vani komponenti[10]. sakuTrebis  Tviseba swored 
imaSia, rom nivTis ama Tu im pirze kuTvnile-
bas unda acnobierebdes ara marto am nivTis 
mflobeli, aramed yvela danarCeni mesame piri. 
aRniSnul damokidebulebaSi mesakuTre uflebis 
subieqtia, mesame piri ki valdeblebis subieqti. 
sakonsitucio sasamarTlom erT-erT gadawy-
vetilebaSi ganmarta, rom „sakuTrebis ufleb-
is ganxorcielebam ar unda daarRvios sxvaTa 
uflebebi da Tavisuflebebi, xolo sakuTrebis 
sargebloba imavdroulad unda emsaxurebodes 
saerTo keTildReobas, Tu es moTxovnebi ar 
sruldeba an arsebobs kanonmdeblobiT gaT-
valiswinebuli sxva saTanado garemoebani, ma-
Sin saqarTvelos konstitucia ar gamoricxavs 
sakuTrebis uflebis SezRudvas“[11]. demokra-
tiuli, samarTlebrivi da socialuri saxelmwi-
fos ekonomikuri siZliere swored sakuTrebis 
uflebis pativiscemasa da dacvas eyrdnoba“[12]. 
Sesabamisad, sakuTrebis ufleba maqsimalurad 
unda iyos daculi. 

keTilsindisierebis principi samoqalaqo 
kodeqsis pirveli wignis zogadi debulebe-
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biT aris ganmtkicebuli - „samarTlebrivi 
urTierTobis monawileni valdebulni ar-
ian keTilsindisierad ganaxorcielon TavianTi 
uflebebi da movaleobani“ (ssk-is me-8 muxlis 
mesame punqti). aRniSnuli principis sistemurad 
zogad debulebebSi ganmtkiceba gulisxmobs 
mis univarsalurobas da gavrcelebas mTlianad 
kerZo samarTalze[13].

keTilsindisierebis principi „TaRliTo-
bis ganzraxvisagan Tavisuflebas” (Simpson & 
Weiner, 1989) 14 gansazRvravs. keTilsindisier-
ebis kriteriums warmoadgens patiosneba ( hon-
esty), romelic subieqturi sulieri mdgomare-
obiTaa ganpirobebuli. igi, aseve, aerTianebs 
samarTlianobisa (fairness) da gonivrulobis 
(reasonableness) cnebebs, romlebic TavisTa-
vadaa dakavSirebuli obieqtur moqmedebaTa 
mdgomareobis gansazRvrebasTan. Tumca, unda 
vaRiaroT, rom aRniSnuli kriteriumebis daniS-
nulebanic iseve, rogorc keTilsindisierebis 
principis daniSnulena, metismetad bundovania 
da ufro Rrma ganmartebas saWiroebs[15,16] 

zogi avtori keTilsindisierebis princips 
normas uwodebs, zogi -samarTlebriv princips, 
zogi - standartuli qcevis wess, dauwereli 
samarTlis wyaros, zogad daTqmas, umaRles 
normas[17], mefur muxls[18], normaTa dedofals, 
Tumca, davas ar iwvev is faqti, rom keTilsindi-
sierebis principi ar aris iseTi norma, romelic 
msgavsia sxva normaTa umetesobisa [19]. igi da-
mokidebuli unda iqnes saqmis faqtobriv gare-
moebebze, romelTa mimarTacaa igi gamoyenebuli 
da aucileblad dakonkretebis meTodis gamoy-
enebiT unda dadgindes[20].

keTilsindisierebis principi bona fides  romis 
samarTlinad iRebs saTaves. Tavdapirvelad, 
termini bona fides saqmian urTierTobebSi gamoi-
yeneboda, romelic mxareebis mier pirobisa da 
micemuli sityvis dacvas niSvavda. winaaRndeg 
SemTxvevaSi dazaralebul mxares ufleba hqon-
da kontrahentisaTvis pretenzia waeyenebina 
da valdebulebis aRsruleba iZulebiT sarCe-
lis safuZvelze moeTxova[21]. XI-XII saukuneebSi 
keTilsindisierebis mniSvneloba kidev ufro 
gaizarda da mosamarTleebis mier xelSekrule-
baTa ganmartebisas da kanonTa koreqtire-
bis mizniT gamoiyeneboda[22]. Sua saukuneebiis 
keTilsindisierebis principi erTian evropul 
samarTalSi wminda materialur-samarTlebriv 
normad gardaiqmna da samarTlianobisa da Tan-
asworobis cnebaSi gaerTianda, riTac ufro 
farTo mniSvneloba moipova.

Tanamedrove droSi, keTilsindisierebis 
valdebuleba implementirebulia, rogorc 
saerTaSoriso kodifikaciebSi[23,24,25,26], romelTa 
debulebebic samarTlebriv urTierTobebSi 
monawile mxareebs avaldebulebs imoqmedon 

keTilsindisierebis principis Sesabamisad, 
ise nacionalur kodifikaciebSi, samoqalaqo 
kodeqsebSia implementirebuli[27,28], sadac 
keTilsindisierebis principi, urTierTobis mx-
areebs, upirvelesad, sayovelTaod aRiarebuli 
keTilsindisierebis valdebulebis dacvas unda 
emsaxurebodnen.

kodifikaciebis epoqaSi yvelaze didi gavle-
na bona fides-m germaniis samosamarTlo azrovneb-
is Camoyalibebasa da samarTalganviTarebis 
procesze moaxdina. keTilsindisierebis prin-
cipi aRiarebul iqna „samefo normad“, romlis 
amocanac germaniis mTeli samarTlis „morali-
zacia“ iyo. igi moqmedebs, rogorc „supernor-
ma“, romelic sxva danarCeni samarTlis norme-
bis modificirebasac axdens[29 ]. igi moralur 
standartebTanaa dakavSirebuli. erTis mxriv 
is aris moraluri standarti, romelic niSnavs 
gulwrfelobas, siwmindes, miukerZoeblobas, 
obieqturobas, samarTlianobas, erTgulebas da 
sxva, gamomdinare misi germanuli prototipis 
definiciidan Treu und Glauben, sadac Treu niS-
navs erTgulebas, loialurobas[21], xolo Glau-
ben rwmenas, ndobas[21]. Tumca, praqtikaSi misi 
ganmarteba ufro farTo mniSvnelobis matare-
belia, vidre mTlianobaSi aRebuli aRniSnuli 
cnebebi. meores mxriv _ es aris karibWe, romlis 
gavliTac moraluri Rirebulebebi samarTlad 
iqceva[30]. 

keTilsindisiereba ara mxolod eTikuri da 
moraluri principia, aramed samarTlebrivi 
doqtrinaa. igi nebis avtonomiis principsa da 
kanonis sityvasityviT nebas upirispirdeba. 
igi saSualebaa mouwesrigebeli cxovrebiseu-
li sferoebis axali eTikuri da socialuri 
standartebis Sesabamisad mowesrigebisaTvis da 
misi funqciaa, rogorc samarTlis saSualebiT 
samarTalis dacva, ise samarTlebrivi urTier-
Tobebis moralizebiT gamoixatulebaa[31].  

„keTilsindisierebis doqtrina gaxlavT 
antiTezisi formalizaciisa da pozitivizmi-
sa“[32]. kontinenturi evropis keTilsindisier-
ebis principi uzrunvelyofs mxareTa molod-
ins, mxareTa qcevisadmi moraluri evoluciis 
uzrunvelyofiT[33 ]. aqve, gasaTvaliswinebelia 
is faqtic, rom aRniSnuli principi Tanmxlebia 
socialurad sasurvelobisa da samarTlianobis 
uflebaunarianobis naklebobisa[34,35].

III. saerTo samarTlisa da kontinenturi 
samarTlis iurisdiqciebi

samecniero naSromi ar moicavs uZrav da moZ-
rav registirebul qonebaze uflebis mopovebas. 
interesebi fokusirebuli iqneba moZrav nivTe-
bze, romlebic ar arian registrirebulni saja-
ro an sxva kerZo CanawerebSi. zogadad, moZravi 
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nivTebis SeZenisas sakuTrebis uflebis mopo-
vebis keTilsindisierebis momcveli normebis 
ZiriTadi daniSnuleba „efeqturi momsaxurebaa“, 
radganac adgili aqvs riskis ganawilebas or 
udanaSalo mxares Soris. arsebobs mesakuTre, 
romelsac mopares nivTi an garkeuli mizezebis 
gamo dakarga nivTze mflobeloba da arsebobs 
myidveli, romelmac aRniSnuli nivTi SeiZina 
keTilsindisierad. Sesabamisad, ori udanaSau-
lo mxare ibrZvis sakuTrebis uflebis dasaca-
vad. sakuTrebis uflebis dacvis momcveli 
maregulirebeli normebi sxvadasxva samarTlis 
sistemebSi gansxvavebulia, Tumca keTilsindis-
ierebis mniSvnelobas  yvela erTxmad aRiarebs.

inglisis samarTlis Sesabamisad, normati-
ul wyaros, romelic moicavs moZravi nivTeb-
is SeZenisas sakuTrebis uflebis mopovebis 
keTilsindisierebas warmoadgens Sale of Goods 
Act 1979 (SGA). SGA-s 21(1) ayalibebs zogad wess: 
„Tu nivTebi gayidulia im piris mier, romel-
ic ar aris nivTis mesakuTre da arc aRniSnu-
lis uflebamosileba gaaCnda, myivdeli ver 
moipovebs ukeTes sakuTrebis uflebas nivTze 
vidre gaaCnda gamyidvels, Tu, nivTis mesakuTre 
ar gamoricxavs Tanxmobas da ar uaryofs niv-
Tis gayidvisas gamyidvelis uflebamosilebas.“ 
aRniSnuli zogadi norma cxadyofs, rom wesebi 
inglisSi the “original ownership rule”  (iuridiul 
literaturaSi, aseve, cnobilia, rogorc the “nemo 
plus iuris” principle”, the “nemo dat rule”) – mesaku-
Tres uflebebis dacvas emsaxureba. Tumca, in-
glisis samarTali aRniSnuli zogadi normis 
mimarT mraval gamonakliss moicavs, romelic 
keTilsindisier myidvels icavs da regulacias 
bevrad ufro dabalansebuls xdis: The doctrine 
of estoppel - Tu mesakuTre daarwmunebs SemZens, 
rom gamyidveli flobda nivTis gadacemis 
uflebamosilebas, myidvels SeuZlia sakuTre-
bis uflebis mopoveba nivTze miuxedavad imisa, 
rom gamyidveli ar iyo mesakuTre; sale under void-
able title - SemZeni moipovebs sakuTrebis uflebas, 
Tu keTilsindisierad moqmedebda da ar icoda 
gamyidvelis nakliani uflebamosilebis Sesaxeb. 
mxolod im SemTxvevas, Tu gamyidvelis ufle-
bamosileba gayidvis procesSi ar iyo anulire-
buli; seller in possession after sale nivTis meore 
myidvels SeuZlia, aseve, moipovos sakuTrebis 
ufleba nivTze, Tu igi keTilsindisierad moq-
medebda da ar icoda pirveli myidvelis arsebo-
bis Sesaxeb; buyer in possession after sale - Tu nivTis 
SemZens jer ar moupovebia sakuTrebis ufleba 
nivTze da ise gadascems mas, keTilsindisieri 
SemZeni moipovebs nivTze sakuTrebis uflebas 
Tu man ar icoda namdvili sakuTrebis uflebis 
Sesaxeb[36,37]

aSS-is iurisdiqcia nemo dat rule-is gam-
ovlinebaa. The UCC 2-403(1) (Uniform Commercial 

Code) Tanaxmad, nivTis myidveli moipovebs sa-
kuTrebis yvela im uflebamosilebas, romelic 
gaaCnda nivTis gadamcems SezRuduli inter-
esebis gaTvaliswinebiT. UCC, aseve, moicavs 
zogadi normis mimarT gamonaklisebs: The void-
able title rule, romlis Tanaxmad, Tu mesakuTre 
garigebisas waqezebulia (TaRliTobis an mo-
tyuebis safuZvelze), rom gadasces nivTi, mim-
Rebi moipovebs sakuTrebis uflebis gadacemis 
uflebamosilebas keTilsindisieri myidvelis 
mimarT; The entrustement rule, romlis Tanaxmad, Tu 
mesakuTre miandobs nivTs movaWres, myidvelis 
mimarT flobs sakuTrebis uflebis gadacemis 
uflebamosilebas.

germaniis samoqalaqo kodeqsis 932(1)-e mux-
li aregulirebs arauflebamosili piris mier 
moZravi nivTebis gayidvisas moZrav nivTebze 
sakuTrebi uflebis mopovebis keTilsindisier-
ebas. aRniSnuli muxli uzrunvelyofs SemZenis, 
romelic moqmedebda keilsindisierad, ufle-
bamosilebas moipovos nivTze sakuTrebi ufle-
ba, im SemTxvevaSi Tu marTalia gamyidvels ar 
gaaCnia nivTis gadacemis uflebamosileba Tum-
ca, flobs mesakuTrisagan gadacemul mflo-
belobiT uflebamosilebas[38]. muxli 932(2) ki 
gansazRvravs keTilsindisierebas (good faith, ger-
manulad: guter Glaube), sadac ganmartavs, rom „my-
idveli ar moqmedebs keTilsindisierad (in goog 
faith), Tu man icis an  gulgrilobis safuZvelze 
ar icis (faqtobrivi garemoebebis safuZvelze 
unda scodnoda), rom moZravi nivTi ar ekuT-
vnoda gamyidvels. 

avstriis samarTalSi Sesabamisi normebi 
mfarvelobs keTilsindisier SemZens, Tu, man 
SeiZina nivTebi sajaro auqcionze, an biznesis 
Cveuli msvlelobisas an sakuTrebis mindobis 
SemTxvevaSi[39]. aRniSnulis Tanaxmad umniSvnelo-
vanes elements nivTis “source” (gayidvebis arxi, 
wyaro) warmoadgens, mas Semdeg, Tu keTilsindis-
ierma myidvelma nivTi sando wyarodan SeiZina, 
mas SeuZlia darCes nivTis mesakuTred. avstri-
uli samarTali, keTilsindisieri SemZenis mima-
rT, miiCneva, rogorc erT-erTi yvelaze damcve-
li iurisdiqcia.

Sveicariis samoqalaqo kodeqsis Tanaxmad 
sakmaod xangrZlivi periodia (xuTi weli), rom-
lis ganmavlobaSic mesakuTres gaaCnia nivTis 
gamoTxovis uflebamosileba. Tu nivTi SeZe-
nilia sajaro auqcionze an sxvagvarad bazarze, 
an movaWresagan, romelic vaWrobs msgavsi 
nivTebiT misi saqmianobis Cveuli msvlelobi-
sas, nayidi nivTis Rirebuleba aunazRaurdeba 
keTilsindisier myidvels[40]. aRniSnuli wesi, 
miuxedavad imisa, rom ar aris unikaluri (msgav-
si wesebia safrangeTSi, espaneTSi da ungreTSi  
da a.S.)41 moicavs erT-erT uxangrZlives peri-
ods, rodesac mesakuTres SeuZlia gamoiTxovos 
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nivTi.
DCFR moicavs wesebis nakrebs moZrav nivTe-

bze sakuTrebis uflebis mopovebis keTilsindi-
sierebasTan dakavSirebiT pirisagan, romelsac 
ar gaaCnda sakuTrebis ufleba an sakuTrebis 
gadacemis uflebamosileba[42]. aRniSnuli weseb-
is Tanaxmad, keTilsindisier myidvels SeuZlia 
sakuTrebis uflebis mopoveba gamyidvelisagan, 
romelsac ar gaaCnda sakuTrebis uflebis ga-
dacemis uflebamosileba, Tu gansazRvruli 
pirobebia Sesrulebuli (mag.: Tu myidveli 
moipovebs sakuTrebas RirebulebiT safuZvelze 
is moqmedebs keTilsindisierad da a.S). Tumca, 
moparul nivTebize ver moipovebs sakuTrebis 
uflebas keTilsindisieri myidveli  Tu  man 
moZrav nivTebze sakuTrebis ufleba ar moipo-
va nivTis gadamcemis mier biznesis CveulebiTi 
msvlelobisas. moparuli kulturuli obieqteb-
is SeZenisas sakuTrebis uflebis mopovebis 
keTilsindisiereba sruliad gamoricxulia.

IV.  sakuTrebis uflebis dacvisa da 
keTilsindisierebis mniSvnelobis urTierTmima-

rTeba saqarTveloSi

sxvadasxva qveynebis SedarebiT-samarT-
lebrivi analizi cxadyofs, rom umeteswilad, 
sxvadasxva samarTlis iurisdiqciebi mesaku-
Tres uflebebis dacviskenaa mimarTuli, Tum-
ca amasTan, unda aRiniSnos, rom yvela maTgani 
aRiarebs keTilsindisieri SemZenis uflebamo-
silebas. qarTuli kanonmdeblobis Sesabamisad 
mesakuTres savindikacio sarCelis safuZvelze 
SeuZlia nivTis ukanono mflobelobidan dab-
runeba. savindikacio sarCelis ganxorcielebis 
Sedegi, ki, damokidebulia Tu ra saxis ara-
marTlzomieri mflobelia mopasuxe. aramarTl-
zomieri mflobeloba Tavis mxriv SeiZleba 
iyos keTilsindisieri da arakeTilsindisieri. 
saqarTvelos samoqalaqo kodeqsis 159-e mux-
lis Tanaxmad areulia keTilsindisierebisa da 
marTlzomierebis cnebebi. arasworia debule-
ba, rom keTilsindisieria mflobeli, romelic 
nivTs marTlzomierad flobs[43]. dauSvebelia 
marTlzomierebisa da keTilsindisierebis erT-
maneTTan gaigiveba[43]. 

kaTilsindisierebisa da arakeTilsindisier-
ebis sakiTxi dgeba ukanono mflobelobis SemTx-
vevaSi, isini subieqturi cnebebia, xolo marTl-
zomiereba obieqturi, pirs aqvs an ar aqvs mflo-
belobis safuZveli[44]. arsebobs mosazrebac, 
rom ssk-is 159-e muxlSi miTiTebuli „marTl-
zomiereba“ unda gaigivdes, rogorc subieqturi 
cneba mflobelis warmodgenaSi arsebuli faqti. 
159-e muxlis xarvezi swordeba 187-e muxlis 
danawesiT (pirveli nawilis meore winadadeba): 
„... keTilsindisierad ar CaiTvleba SemZeni Tu 

man icoda an unda scodnoda, rom gamsxvise-
beli ar iyo mesakuTre“. qarTul sasamarTlo 
praqtikaSi ki aRniSnuli sakiTxisadmi araerT-
gvarovani midgomaa. zogjer marTlzomiereb-
isa da keTilsindisierebis cnebebi gaigivebu-
lia, zogjer ki ganmartebis safuZvelze aris 
xarvezi aRmofxvrili[45]. aramarTlzomieri 
mflobelobis dayofis kriteriumi mflobe-
lis subieqturi damokidebulebaa mflobelo-
bis SeZenis samarTlebrivi safuZvlisadmi. san-
ivTo samarTalSi moqmedebs keTilsindisierebis 
principi subieqturi gagebiT. masSi vlindeba 
mflobelis damokidebuleba sinamdvilisadmi, 
rac faqtobrivi garemoebebis codna-arcod-
nasTan, aRqmasTan aris dakavSirebuli. valde-
bulebiT samarTalSi, ki, keTilsindisierebis 
principi obieqturi gagebisaa, rac piris qce-
vis Sefasebas, urTierTobis xasiaTidan gamom-
dinare, gulisxmobs. vindikaciis principidan 
gansxvavebiT damkvidrda principi, romelsac 
vindikaciis SezRudvis wesi ewodeba. am dros 
kanoni upiratesobas keTilsindisier SemZens an-
iWebs. aRniSnuli wesi mTel rig garemoebebTanaa 
dakavSirebuli: SemZeni keTilsindisieria, dade-
bulia garigeba, garigeba sasyidliania, SemZeni-
saTvis nivTis faqtobrivi gadacemulia, nivTi 
gamosulia marTlzomieri mflobelis xelidan 
misi nebiT. ssk-is 187-e muxlis ganmartebis 
safuZvelze, gonivruli ganmartebis Sedegad, 
ikveTeba, rom is moicavs vindikaciis SezRud-
vis wess. Tumca norma xarvezulia da Sesworebas 
iTvaliswinebs. 187-e muxlis Tanaxmad „SemZeni 
xdeba nivTis mesakuTre maSinac, roca gamsxvise-
beli ar iyo nivTis mesakuTre, magram SemZeni 
am faqtis mimarT keTilsindisieria“ ar aris 
marTebulad Camoyalbebuli. Sedegad, gamsx-
viseblis arauflebamosilebis safuZvelze ganx-
orcielebuli nebismieri gankargva kanonieri 
iqnena da keTilsindisieri SemZeni yovelTvis 
moipovebs sakuTrebis uflebas  da Sesabamisad 
arc iarsebebda vindikaciis uflebamosileba. 
rac Seexeba aRniSnuli muxlis meore nawils, 
romlis funqcias dakonkretebaa, formulireba 
aqac arasworia - „moZravi nivTis SemZeni ver 
iqneba keTilsindisieri, Tu mesakuTrem es nivTi 
dakarga, mohpares, an misi nebis winaaRmdeg sx-
vagvarad gavida misi mflobelobidan, anda Tu 
Semzenma isini usasyidlod miiRo......“. am SemTx-
vevaSi uaryofilia keTilsindisierebis samo-
qalaqo samarTlebrivi arsi, rac gulisxmobs pi-
ris subieqtur damokidebulebas nivTis SeZenis 
samarTlebrivi safuZvlisadmi, rac amave muxlis 
pirveli winadadebis meore nawilSi sworad aris 
gadmocemuli: „ ...keTilsindisierad ar CaiTv-
leba SemZeni, Tu man icoda an unda scodnoda, 
rom gamsxisebeli ar iyo mesakuTre.....“ [46]
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daskvna

moZravi nivTebis SeZenisas sakuTrebis 
uflebis mopovebis keTilsindisierebis Sesaxeb 
arsebuli kvlevebi adasturebs, rom  kanonm-
debeli cdilobs ipovos balansi mesakuTresa 
da keTilsindisier SemZens Soris interesebi-
sa. umetes SemTxvevaSi, rekomendacia nemo plus 
iuris-is wesze miuTiTebs, im dros roca gansx-
vavebuli gamonaklisebia gaTvaliswinebuli 
keTilsindisieri myidvelis sasargeblod. zoga-
dad, moparuli nivTebis keTilsindisieri myid-
veli  naklebadaa daculi SedarebiT im nivTebis 
myidvelisa, romelmac nivTi arauflebamosili 
pirisagan SeiZina. garda amisa, zog SemTxveva-
Si, mesakuTres gaaCnia uflebamosileba nivTis 
gamoTxovisa, anazRaurebis moTxovnis ufle-
bamosilebasTan erTad.

rac Seexeba vindikaciis SezRudvis wess, kon-
tonenturi evropis samoqalaqosamarTlebrivi 
doqtrinisa da pozitiuri samarTlis Tanaxmad, 
savindikacio sarCelis moqmedbis farglebis 
gaTvaliswinebiT 187-e muxlis meore nawilSi 
xarvezi unda Seswordes. 

gamomdinare keTilsindisierebis subieqturi 
bunebisa keTilsindisieria mflobeli, romel-
mac ar icoda da arc SeeZlo scodnoda Tavisi 
faqtobrivi batonobis ukanonobis Sesaxeb. Sesa-
bamisad, obieqturi damokidebuleba, nivTisad-
mi ukanono faqtobrivi batonobis Sesaxeb, ar-
asamarTliania. aRniSnuls isic amtkicebs, rom 
keTilsindisierebisa da marTlzomierebis erT-
maneTTan gaigiveba winaaRmdegobaSi modis 187-e 
muxlis pirveli punqtris meore da mesame wina-
dadebasTan, romelic keTilsindisieri SemZenis 
uflebebis dacvas emsaxureba. upriania 159-e 
muxli axleburad Camoyalibdes.

keTilsindisierebis arseboba damokidebu-
lia mesakuTris mflobelobidan nivTis gamos-
vlis wesze. Sesabamisad, 187-e muxlis pirveli 
nawilis pirveli winadadeba unda Seswordes da 
ganisazRvros nivTis gadacemis buneba. Tu nivTi 
mesakuTris mflobelobidan misi nebiTaa gasuli 
samarTlebrivi Sedegi keTilsindisieri SemZenis 
sasargeblod unda gadawydes, radgan nivTis 
mflobelobidan mesakuTris nebiT gasvlis Se-
degad, pasuxismgeblobis tvirTic mesakuTreze 
unda iyos mimarTuli. 
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