RIGHT TO LIBERTY AND SECURITY - A LOOK AT THE EUROPEAN
COURT OF HUMAN RIGHTS CASE LAW

Abstract: The present article discusses the right to
freedom and security protected by the European Conven-
tion on Human Rights in the context of the decisions of the
European Court, the article reviews several decisions and
evaluates the standard of protection established against
this right.

Objective: This article aims to overview one of the
fundamental rights declared under the Convention - the
Right to Liberty and Security with the look at the case law
established by European Court of Human Rights.

Methodology: The working process over the article
shall be carried out with systematic approach.

Result: The article contains the personal assessments
of the author supported by the statements of the Conven-
tion and case law established under the European Court of
Human rights. The reader will get more acquainted with
the content of the particular right, its application and the
case law established against the right.

Conclusion: The article 5 is applied to the cases of the
lawful deprivation of liberty and security of a person. The
adopted case law illustrates that every case is assessed
and considered based on individual approaches to the
factual circumstances. The considered cases trigger the
need of enhancement of domestic state institutes and leg-
islation for improving standard of protection applicable to
individual’s liberty and security.

Keywords: Liberty, security, deprivation, detention,
European Court of Human Rights, European Convention
of Human Rights.
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Introduction: The European convention of Human
Rights and Fundamental Freedoms, widely referred
to as the European Convention on Human Rights, rep-
resents the international declarations of the aims of Eu-
ropean countries to proclaim and protect human rights.
Being opened for the signature in Rome on November
4,1950, the Convention came in force in 1953 and since
then this is the most powerful instrument for every hu-
man being for protection its rights and freedoms.

The rights and freedoms proclaimed and constitut-
ed under the convention collects the universal rights
granted to every human being. The standard of protec-
tion of the rights and freedoms declared under the Con-
vention is strengthened by the decisions and case law
established by European Court of Human Rights. Thus,
the due consideration of any rights and freedom consti-
tuted under the Convention is not sufficient without the
supportive case law.

The choice of the right subject to overview and con-
sideration is mainly stipulated by social and political
decisions of 21% century. To the assumption of every
prudent and reasonable person, the right to liberty and
security represents the one of the mots triggered right
of our modern days and hence, it is of high importance
to see the standard of protection established for this
right and explore the scope of application of the Con-
vention to this particular right.

The Main Part: The Convention provision which
has been violated in one of the most frequent times is
article 5 of the Convention (right to liberty and securi-
ty). The article 5 to the Convention determines that “Ev-
eryone has the right to liberty and security of person..”!
The article “focuses on protecting individuals’ freedom
from unreasonable detention”?, meaning that nobody
can be imprisoned or detained without good reason.

1 Article 5.1 of European Convention on Human Rights,
as amended

2 https://www.equalityhumanrights.com/en/human-
rights-act/article-5-right-liberty-and-security
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While proclaiming the right to liberty, “the deprivation
of liberty is not confined to the classic case of detention
following arrest or conviction, but may take numerous
other forms.”® In every case when the violation of this
article is triggered before the European Court of Hu-
man Rights, no predetermined legal boundaries are
established for examination whether the article was
violated. Deprivation of liberty under this article differs
from the detainment of the person for lawful grounds
and also, has the different meaning rather than articles
2 and 4 of the Convention, hence, to my assumption the
individual assessment and approach of the each and ev-
ery case has the crucial meaning for fair treatment and
assessment of the violation of this article by the court.
“Even measures intended for protection or taken in the
interest of the person concerned may be regarded as a
deprivation of liberty”. * The importance of the article
is widely acknowledged and for the better treatment of
the rights envisaged under it, the same principles are
determined under articles 3 and 9 of Universal Declara-
tion of Human rights.®

There are number of precedential decision adopted
by European Court of Human Rights with the applica-
tion of the article 5.

Schwabe and M.G. versus Germany °

The case concerned the detention of two young men
for more than five days in June 2007 to prevent them
from participating in demonstrations against the G8
summit of Heads of State and Government held in Heili-
gendamm near Rostock, Germany. The Court holded the
violation of Article 5 § 1 (right to liberty and security)
and violation of Article 11 (freedom of assembly and
association)

Assanidzé versus Georgia’

Tenguiz Assanidzé, mayor of Batumi and member
of the Ajarian Supreme Council, was kept in detention
for over three years after his acquittal by the Supreme
Court of Georgia. The Court found that the applicant
had undergone arbitrary detention contrary to Articles
5 (right to liberty and security) and 6 (right to a fair
trial); the decision of the court on this case was land-
mark decision as for the first time, the court referred
to the state with the request of speedy release of the
applicant.

Austing and Others versus the United Kindgom®

3 Guide on Article 5 of the Convention - Right to liberty
and security, pg. 8 https://www.echr.coe.int/Documents/
Guide_Art_5_ENG.pdf

4 Guide on Article 5 of the Convention - Right to liberty
and security, pg. 8https://www.echr.coe.int/Documents/
Guide_Art_5_ENG.pdf

5 Universal Declaration of Human Rights, as amended

6 Schwabe and M.G. v. Germany, application no. 8080/08
and 8577/08

7 Assanidze v. Georgia, application no. 71503/01

8 Austin and Others v. the United Kingdom, application
no. 39692/09,40713/09 and 41008/09




The case contemplated containment of peaceful
demonstrators within a police cordon for over seven
hours. In this case the Court ruled that there was no vi-
olation of article 5, stating “Had it not remained neces-
sary for the police to impose and maintain the cordon
in order to prevent serious injury or damage, the “type”
of the measure would have been different, and its coer-
cive and restrictive nature might have been sufficient to
bring it within Article 5.”°

Golubyatnikov and Zhuchkov versus Russia'?

The applicants alleged, in particular, that they had
been subjected to treatment contrary to Article 3 of the
Convention in police custody. In the decision the Court
considered the applicants’ alleged ill-treatment in po-
lice custody and the lack of an effective investigation,
holding the violation of article 5.1 of the Convention.

In the modern era of new “cold wars” and global-
ization, the violation of the article 5 is becoming more
frequent and even more such violation is often carried
out based on political judgements. Having the right to
deprive the liberty and security of every human in the
name of state good or the rights and interest of the so-
ciety, enables the interested state official to widely refer
to such grounds, however the European Convention of
Human Rights and the European Court of Human Right
are the legal instruments of the citizens against its own
countries, entitling them to seek the justice outside the
state boundaries where some artificial evidences may
be created and illegal decision adopted. The decisions
on the cases illustrated above represent one of the
most interesting and landmark decisions adopted on
the article 5. In every single case, while assessing the
existences of violation of the article 5, the court fully
adhered to the scope of application determined under
the approved guidelines in line with consideration of
the specific context and circumstances.

The overview of this article 5 and the case law
established against it by European Court of Human
Rights demonstrates that in every single case the fact
of a deprivation of liberty is assessed with compatibil-
ity of the measures used, the objective and subjective

9 Austin and Others v. the United Kingdom, application no.
39692/09,40713/09 and 41008/09

10 Golubyatnikov and Zhuchkov versus Russia,
applications no. 49869/06 and 44822/06
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element of the length of deprivation is outlined, if ac-
ceptable, the additional circumstances and factors are
considered while assessing the level of deprivation or
its existence, including third party’s control over the
applicant’s movements, even the facts of social contacts
are assessed.!! It should be only positively noted that
the court has no widely established criteria judging
each case individually.

In the data base of the European Court of Human
Rights, we may explore dozens of decisions with alle-
gation of the article 5 adopted within a period of one
month and such statistic shows the need of enhance-
ment of the local governance and democratic institutes,
giving boost to the court and police systems.
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